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In the Circuit Court of the United States, Ninth Circuit,

in and for the District of Montana.

Hattie Frost, Administratrix of the

Estate of James W. Frost (De-

ceased),

Plaintiff,

vs.

Utah and Northern Railway Com-

pany, Oregon Short Line and

Utah Northern Railway Com-

pany AND George Stuerer,

Defendants.

Be it remembered, that on the 27th day of October,

1892, the defendant herein filed a transcript of record

from the District Court of the Second Judicial District,

State of Montana, in and for Silver Bow County,

containing the following pleadings which are in the words

and figures following, to- wit

:

In the District Court of the Second Judicial District,

State of Montana, County of Silver Bow.

Hattie Frost, Administratrix of v

the Estate of James W. Frost

(Deceased),

vs.

Utah and Northern Railway Com-

pany, Oregon Short Line and

Utah Northern Railway Com-

pany AND George Stuerer.
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Complaint.

The plaintiff complains and alleges that she is the duly

appointed, qualified and acting administratrix of the

estate of James W. Frost, deceased ; that the Oregon

Short Line and Utah Northern Railway Co., is a foreign

corporation ; that the Utah and Northern Railway Com-

pany is a corporation organized and existing under the

laws of Utah.

That on the first day of February, a.d. 1891, the de-

fendants, Utah and Northern Riiiway Company and

Oregon Short Line and Utah Northern Railway Com-

pany, were, and for a long time prior thereto had been,

the owners of a line of railway extending between

Butte, Montana, and
, in the Territory

of Utah, together with locomotives, cars and other equip-

ments, and were then, and for a long time prior thereto

had been engaged in operating the same.

That on the said first day of February, a.d. 1891, the

defendant, George Stuerer, was occupying the position

of telegraph operator for the defendants, Utah and

Northern Railway Company and Oregon Short Line

and Utah Northern Railway Company, at Dillon, Mon-

tana, a station on the said line of railway, belonging to

and being operated by the said railway companies.

That on the said first day of Februarj^, a.d. 1891, the

said James W. Frost was in the employ of the defend-

ants, Utah and Northern Railway Company and Oregon

Short Line and Utah and Northern Railway Company,

as engineer on passenger and fast-mail train, designated

as train No. 5, and was then and there at his position

upon the locomotive of said train in discharge of his
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duties {IS engineer, and said train, then and there, was

proceeding northward at regular schedule time, and

was approaching and arrived at Dillon, Montana, the

station above referred to, said February 1st, 1891, on

schedule time.

That at the same time a local train running between

Butte and Dillon, designated as train Xo. 32, was going

south and was approaching Dillon from the north, and

was behind time and runaing on time belonging to

train No. 5, but under orders from the defendants,

Utah and Northern Railway Company and Oregon Short

Line and Utah Northern Railway Company, to proceed

to Dillon, and that train No. 5 would wait at Dillon,

That it then and there became and was the duty of

the defendants, Utah and Northern Railway Company

and Oregon Short Line and Utah Northern Rail-

way Company, and of the defendant, George Stuerer,

to display at the said station, Dillon, the proper signal

to the conductor and engineer on and in charge of

train No. 5, indicating that the track was not clear, and

for said train to wait for orders or for clearance.

That the defendant, Utah and Northern Railway Com-

pany, and the defendant, Oregon Short Line and Utah

Northern Railway Company, and defendant, George

Stuerer, then and there carelessly and negligently neg-

lected to display such signal to the conductor or engineer

on and in charge of said train No. 5, and neglected to

give said conductor or engineer, or said train, any notice

whatever, that the track was not clear; but on the con-

trary, negligently and carelessly displayed a signal indi-
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eating that the tract was clear, and that train No. 5

should proceed upon its way.

That thereupon, train No. 5, on schedule time, did

proceed upon its course, the said James W. Frost then

and there being at his position upon the locomotive of

said train in discharge of his duty as engineer ; that when

said train No. 5 had attained a speed of about twenty

miles an hour, without any fault or carelessness on the

part of the said James W. Frost, but on account of the

gross carelessness and neglect of the defendants, as afore-

said, the said train No. 5 collided with and was run into

by said train No. 32, traveling in the opposite direction

and was running on time belonging to train No. 5, under

orders from defendant, Utah and Northern Railway Com-

pany, and Oregon Short Line and Utah Northern Rail-

Railway Co., as aforesaid.

That by the said collision, the said James W. Frost sus-

tained severe and painful injuries, wounds and bruises

upon his head and body, and therefrom suffered great

pain, and was made sick, and from the said injuries,

wounds and bruises so inflicted as aforesaid, he, the said

James W. Frost, on the eighth day of February, a.d. 1891,

died.

That the said James W. Frost left heirs at law the

following persons, to wit: The plaintiff, Hattie Frost,

widow of deceased; Yesta Brown, aged thirty-seven

years, the sister of deceased, and Edward Nash, the half-

brother of deceased, aged 23 years.

That by reason of the negligent and careless acts of

the defendants as aforesaid, the plaintiff has been de-

prived, in the death of her said husband, James W.

Frost, of his care, assistance, protection, and support,
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and has thereby sustained damages in the sum of thirty

thousand dollars.

Plaintiff, therefore, demands judgment against the

defendants for the sum of thirty thousand dollars, and

for costs of suit.

F. T. McBRIDE and

ROBINSON k STAPLETON,
Attorneys for Plaintiff.

State of Montana, )

County of Silver Bow. j

Hattie Frost, being duly sworn, says: That she is the

plaintifi' above named; that she has heard read the above

and foregoing complaint, and knows the contents there-

of, and the facts therein stated are true of her own

knowledge, except as to such matters and things as are

therein stated on information and belief, and as to such

matters and things, she believes it to be true.

Mrs. Hattie Frost

Subscribed and sworn to before me, this 29 day of

August, A.D. 1892.

F. T. M' Bride,

Notary Public.

Afterwards, to wit: on the 22nd day of September,

1892, a summons was issued in said cause, in the words

and figures following, to wit:
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In the District Court of the Second Judicial District of the

State of Montana, County of Silver Bow.

Hattie Frost, Administratrix of the

Estate of James W. Frost (De-

ceased),

Plaintiff,

vs.

Utah and Northern Railway Co.,

Oregon Short Line and Utah

Northern Railway Company, and

George Stuerer,

Defendants. /

Summons.

The State of Montana sends greeting to Utah and

Northern Railway Company, Oregon Short Line and

Utah Northern Railway Co., and George Stuerer,

defendants.

You are hereby required to appear in an action

brought against you by the above-named plaintiff in the

District Court of the Second Judicial District of the State

of Montana, in and for the County of Silver Bow, and to

answer the complaint filed therein, within ten days

(exclusive of the day of service) after the service on you

of this summons, if served within this county ; or, if

served out of this county, but in this district, within

twenty days; otherwise, within forty days, or judgment

by default will be taken against you according to the

prayer of said complaint.

The said action is brought to recover judgment for the
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sum of thirty thousand dollars damages sustained by-

plaintiff on account of the negligent killing of James W.

Frost, all of which will fully appear by reference to

plaintiff's complaint on file herein.

And you are hereby notified that, if you fail to appear

and answer said complaint, as above required, the said

plaintiff will apply to the Court for the relief demanded

in her complaint.

Given under ni}^ hand and the seal of the District

Court of the Second Judicial District of the State of

Montana, this 22nd day of September, in the year of

our Lord one thousand eight hundred and ninety-two.

[seal.] Will L. Clark, Clerk.

By Joseph T. Carter, Deputy Clerk.

Return of Summons.

Afterwards, to-wit : on the 26th day of September,

A.D. 1892, said summons was returned by S. W.

Shier, as follows, to-wit :

State of Montana,
)

County of Silver Bow.
j

S. W. Shier being first duly sworn, says : That he is

a resident of Montana, over eighteen years of age and a

citizen of the United States ; that he received the

attached summons on the 23d day of September, a.d.

1892, and personally served the same on the Utah and

Northern Railway Company and the Oregon Short Line

and Utah Northern Railway Company, by delivering

personally to E. V. Maze, Gen. Agt., of said railway

companies, a true and correct copy of said summons, on

the 26th day of September, a.d. 1892, in the County
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of Silver Bow, State of Montana, said railway companies

being parties defendant named in said summons.

S. W. Shier.

Subscribed and sworn to before me this 26tli day of

September, a.d. 1892.

F. T. McBride,

Notary Public, in and for said County and State.

Afterwards, to-wit : On the 3d day of October, 1892,

a petition and bond for removal of said cause to the Cir-

cuit Court of the United States, for the District of

Montana, on the part of the Oregon Short Line and

Utah Northern Railway Company, defendant, were filed,

which petition and bond are in the words and figures fol-

lowing, to-wit

:

hi the District Court of the Second Judicial District, State

of Montana, in and for the County of Silver Bow.

Hattie Frost, Administratrix of the Estate

\

of James W. Frost (Deceased),

Plaintiff,

vs.

Utah and Northern Railway Company, Ore-

gon Short Line and Utah Northern

Railway Company and George Stuerer,

Defendants. /

Petition

for

Removal.
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Petition of Oregon S. L. & 'Utah Nor. Ry. Co.

for Removal.

To the Honorable, the District Court of the State of

Montana, for the County of Silver Bow :

Your petitioner, The Oregon Short Line and Utah
Northern Railway Company, for the purpose of remov-

ing this cause to the Circuit Court of the United States

for the District of Montana, respectfully shows to this

Honorable Court that the matter and amount in dispute

in the above entitled action, exceeds, exclusive of interest

and costs, the sum and value of two thousand (2000.00)

dollars.

That your petitioner is one of the defendants named in

the above entitled action.

That your petitioner is a corporation organized, exist-

mg and possessing certain corporate powers granted by,

embraced in, depending upon and provided for in two
certain acts of Congress of the United States, hereinafter

particularly set forth and mentioned, creating and organ iz-

iiig the Oregon Short Line and Utah Northern Railway
Company, a corporation in the Territories of Utah, Idaho
and Wyoming, and creating and organizing the Utah
and Northern Railway Company, a corporation in the

Territories of Utah, Idaho and Montana.

That your petitioner was so incorporated, organized

and created, in the manner following, to wit-

Long prior to the commencement of this action in the

District Court of the State of Montana, in the County
of Silver Bow, the Oregon Short Line Railway Com-
pany, a corporation mentioned in, organized and created
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by the Act of Congress of the United States, approved

August 2nd, 1882, entitled "An Act creating the Ore-

gon Short Line Raihva}' Co., a corporation in the Terri-

tories of Utah, Idaho and Wyoming, and for other pur-

poses," which corporation has its principal place of business'

at Cheyenne, in the Territory, now State of Wyoming, and

was, prior to the consolidation hereinafter referred to, a

resident and citizen of said Territor}' of Wyoming; The

Utah and Northern Railway Company, a corporation

mentioned in, organized and created b}' an Act of Congress

of the United States, approved June 20th, 1878, making

and creating the said company, a railway corporation in

the Territories of Utah, Idaho and Montana, having its

principal place of business at the city of Ogden, Terri-

tory of Utah, and was, prior to the consolidation herein-

after referred to, a citizen of the Territory of Utah; and

certain other railway corporations organized, created and

existing under the laws of the Territory of Utah, to wit

:

The Utah Central Railway Company, having its

principal place of business at Salt Lake City, Territory

of Utah ; The Salt Lake and Western Railway Company,

having its principal place of business at Sait Lake City,

Territory of Utah; The Utah and Xevada Railroad Com-

pany, having its principal place of business at Salt Lake

Cit}', Territory of Utah, and the Ogden and Syracuse

Railway Company, having its principal place of busi-

ness in the City of Ogden, Territory of Utah, and a

corporation created and organized under the laws of the

Territory of W3'oming, incorporated under the corpo

rate name of the Idaho Central Railway Company,

having its principal place of business at Cheyenne, in

the Slate of Wj'oming, which said corporation was,
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prior to said consolidation hereinafter referred to a
citizen of the then Territory of Wjoming, and a railway
corporation organized under the laws of the State of Ne-
vada, incorporated under the corporate name of the
Nevada Pacific Railway Company, having its principal
place of business at Virginia City^ State of Nevada, which
said corporation, prior to and at the time of said con-
solidation, was a citizen of said State of Nevada, made
and entered into certain articles of consolidation,

whereby and under and pursuant to which, a certain
consolidated railway corporation was formed and cre-
ated under and by the corporate name of the Oregon
Short Linpand Utah Northern Railway Company, wh'ich
said consolidated corporation is your petitioner herein

That the consolidation aforesaid, creating and or-
ganizing your petitioner, was perfected under and pur-
suant to the laws of the Territory of Utah and Wyom-
ing, of the laws of the State of Nevada, and of the laws
of the United States, in force on the first day of Au^-ust
1889. "

'

That your petitioner possesses all the corporate func-
tions, powers, and authorities possessed by the several
constituent companies so entering into such consolida-
tion, and your petitioner derives and depends for its

existence and authority upon certain of the Acts and
Laws passed by the Tongress of the United States, and
particularly, the two Acts of Tongress hereinbefore
referred to, organizing two of the constituent com-
panies forming and entering into such consolidation,
to wit:

The Oregon Short Line Railway Company, and the
Utah and Northern Railway Company.
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That ever since such consolidation, j^our petitioner

has existed as a corporation under the corporate name

aforesaid, and has exercised, and assumed, and has, and

claims the corporate powers and functions of such cor-

poration, and has and claims a corporate existence un-

der and pursuant to and by virtue of the Acts of Con-

gress of the United States, and, particularly, the Acts

hereinbefore mentioned.

Your petitioner further shows that this action arises

under the laws of the United States hereinbefore men-

tioned, and specifically referred to, upon which the exist-

ence of your petitioner and its corporate functions and

powers, depend, and your petitioner has a defense to this

action arisnig under the said laws.

Your petitioner further shows that the time to plead or

answer herein the complaint filed by plaintiff, has not ex-

pired, according to the laws and practice in force in the

State of Montana, and in this Court; and your petitioner

now offers herewith a bond, with o-ood and sufficient sure-

ties, for its entering in the Circuit Court of the United

States, for the District of Montana, on the first day of its

next session, a copy of the record in this action, and for

paying all costs that may be awarded by said Circuit

Court, if said Court shall hold that this suit was wrong-

fully removed thereto; and your petitioner prays for a re-

moval of this cause to the Circuit Court of the United

States, for the District of Montana, and that this Honor-

able Court may be pleased to proceed no further herein,

except to make the order of removal required b}^ law, and

to accept the said sureties and bond, and to cause the rec-

ord herein to be removed into the said Circuit Court of

the United States.
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And, as in duty bound, your petitioners will ever pray,

etc.

The Oregon Short Line and

Utah Northern Railway Company,

By J. S. Shropshire, its Atty.

State of Montana, 1

County of Silver Bow. j

"

J. S. Shropshire, first being duly sworn, deposes and

says: That he is the attorney for the petitioner in the

above entitled action ; that he has read the foregoing-

petition and knows the contents thereof, and that the

facts therein stated are true of his own knowledge.

J. S. Shropshire.

Sworn to before me and signed in my presence, this

3rd day of October, a.d. 1892.

Perry W. Irvine,

Notary Public.

Bond on Removal.

Know all men by these presents, that the Oregon

Short Line and Utah Northern Bailway Company, as

principal, and Thomas Fletcher and E. V. Maze, as sure-

ties, are held and firmly bound unto Hattie Frost, admin-

istratrix of the estate of James W. Frost, deceased, in

the sum of $500.00 to the payment of which, well and

truly to be made we jointly and severally, bind ourselves,

our representatives, heirs and assigns, by these presents.

Signed this 29th day of September, a.d. 1892.

The condition of the above obligation is such, that

:

Whereas, the said Hattie Frost has commenced an

action in the District Court for Silver Bow county.
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Montana, against the said Oregon Short Line and Utah

Northern Railway Company, to recover the sum of

thirty thousand dollars ($30,000.00) damages, for the

death of James W. Frost, resulting from injuries re-

ceived by him while in the employ of the defendant ; and

the said Oregon Short Line and Utah Northern Railway

Company has filed its petition to remove said cause to

the Circuit Court of the United States, for the District

of Montana.

Now, therefore, if the said Oregon Short Line and

Utah Northern Railway Company shall enter and file, or

cause to be entered and filed, in said Circuit Court, a

copy of the record in said cause, on or before the first day

of the next session thereof, and shall pay all costs which

may be awarded by said Circuit Court, if said Court shall

hold that this suit was wrongfully and improperly re-

moved thereto, and shall there appear and enter special

bail to such suit, if the same was originally requisite in

said cause, and shall do such other appropriate acts as

may be required to be done upon the removal of said

cause, then this obligation shall be void, otherwise, of

full force and effect.

Oregon Short Line and

Utah Northern Railway Company,

By J. S. Shropshire, its Atty.,

Principal.

Thomas Fletcher, (Seal.)

E. V. Maze, (Seal.)

Sureties.



Hattie Frost, Administratrix, Etc. 15

State of Montana, |
County of Silver Bow. j

""
.

We, Thomas Fletcher and E. V. Maze, of said county,

the sureties named in the foreg;oing bond, being duly

sworn, each for himself, deposes and says

:

That he is a resident of the State of Montana, and a

property holder therein; that he is worth the sum of five'

hundred dollars over and above his debts and liabilities,

and exclusive of property by law exempt from execution;

that he has property in the State of Montana, liable to

execution, of the value of more than five hundred

dollars.

Thomas Fletcher,

E. V. Maze.

Subscribed to in my presence by Thomas Fletcher and

E. V. Maze, and by them sworn to before me this 29th

day of Sept., a.d. 1892.

[Seal.] J, K. Heslet,

Notary Public,

On the same day there was also filed in said clerk's

office a petition and bond for the removal of this cause

to the said Circuit Court of the United States, on behalf

of the Utah and Northern Railway Company, in words

and figures following, to-wit

:
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In the District Covert of the Second Judicial Distict, State

of Montana, in and for tJie County of Silver Boiv.

Hattie Frost, Administratrix of .

the Estate of James W. Frost

(Deceased),

Plaintiff,

vs.

Utah and Northern Railway Com-

pany, Oregon Short Line & Utah

Northern Railway Company and

George Stuerer,

Defendants.

Petition of Utah Northern Ry. Co. for Removal.

To the Honorable, the District Court, Silver Bow

County, State of Montana:

Your petitioner, the Utah and Northern Railway

Company, for the purpose of removing this cause to the

Circuit Court of the United States, for the District

of Montana, respectfully shows to this Honorable Court

that the matter and amount in dispute in the above-

entitled cause, exceeds, exclusive of interests and cost-*,

the sum and value of two thousand dollars ($200'\00)

;

that your petitioner is one of the defendants named in

the above-entitled action; that this action is brought to

recover thirty thousand dollai^s ($30,000.00) damages

forthe personal injuries received, resulting in the death

of plaintiff's intestate.

That your petitioner is a corporation organized, ex-
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istiiig and possessing certain corporate powers, granted
by, embraced in, depending upon and provided for in

an Act of Congress of the United States, approved
June 20th, 1878, making and creating the said company
a railway corporation in the Territories of Utah, Idaho
and Montana, having its principal place of business in

the City of Ogden, Territory of Utah.

Your petitioner further shows, that this action arises

under the laws of the United States, hereinbefore men-
tioned and specifically referred to, on which the exist-

ence of your petitioner and its corporate functions and
and your petitioner has a defense to this action arisino-

powers depend, .under the said law.-.

Your paitioner further shows that the time to plead
or answer herein the complaint filed, has not expired
according to the laws and practice in force in the State
of Montana, and in this Court. And your petitioner

now offers herewith a bond, with good and sufficient

sureties, for its entering in the Circuit C nu't of the
United States, for the District of Montana, on the first

day of its next session, a copy of the record in this ac-

tion, and for paying all costs that may be awarded by
said Circuit Court, if said Court shall hold that this

cause was wrongfully removed thereto; and your peti-

tioner prays for a removal of this cause to the Circuit
Court of the United States, for the District of Montana,
and that this Honorable Court may be pleased to pro-
ceed no further herein, except to make the order of re-

moval required by law, and to accept the said sureties
and bond, and cause the record herein to be removed
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into said Circurt Court of the United States, and, as in

duty bound, your petitioner will ever pray.

Utah & Northern Ry. Co.,

By J. S. Shropshire, its Attorney.

State of Montana,
]

County of Silver Bow, j

^^'

J. S. Shropshire, being duly sworn, deposes and

says: That he is the attorney for the defendant above-

named, which is a corporation, and as such attorney,

makes this verification; that he has read the foregoing

petition and knows the contents thereof, and that the

facts therein stated are true, to the best of his knowl-

edge, information and belief.

J. S. Shropshire.

Subscribed and sworn to before me, this 3rd day of

October, 1892.

Perry W. Irvine,

Notary Public in and for said County and State

Bond on Removal.

Know all men by these presents, that the Utah and

Northern Railway Company, as principal, and Thomas

Fletcher and E. V. Maze, as sureties, are held and firmly

bound unto Hattie Frost, administratrix of the estate of

James W. Frost, deceased, in the sum of $500.00, to the

payment of which, well and truly to be made, we, jointly

and severally, bind ourselves, our representatives, heirs

and assigns, by these presents.

Signed this 29th day of September, a.d. 1892.

The condition of the above obligation is such, that

:
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Whereas, the said Hattie Frost has commenced an ac-

tion in the District Court of Silver Bow County, State

of Montana, against the said Utah and Northern Railway-

Company to recover the sum of thirty thousand dollars

($30,000.00) damages, for the death of James W. Frost,

resulting from injuries received by him while in the em-

ploy of defendant ; and the said Utah and Northern Rail-

way Company has filed its petition to remove said cause

to the Circuit Court of the United States, for the District

of Montana.

Now, therefore, if the said Utah and Northern Railway

Company shall enter and file, or cause to be entered and

filed in said Circuit Court, a copy of the record in said

cause, on or before the first day of the next session there-

of, and shall pay all costs which shall be awarded by said

Circuit Court, if said Court shall hold that this suit was

wrongfully or improperly removed thereto, and shall there

appear and enter special bail in such suit, if the same was

originally requisite in said cause, and shall do such other

appropriate acts as may be required to be done upon the

removal of said cause, then this obligation shall be void,

otherwise of full force and effect.

Utah and Northern Railway Company,

By J. S. Shropshire, its Atty, Principal.

Thomas Fletcher, [Seal.

J

E. V. Maze, [Seal.]

Sureties.

State of Montana, 1

County of Silver Bow. j

®^'

We, Thomas Fletcher and E. V. Maze, of said county,

the sureties named in the foregoing bond, being duly

sworn, each for himself, says

:
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That he is a resident of the State of Montana, and a

property owner therein ; that he is worth the sum of five

hundred dollars over and above his debts and liabilities,

and exclusive of property by law exempt from execution;

that he has property in the State of Mcnitana, liable to

execution, of the value of more than five hundred dollars-

Thomas Fletcher,

E. V. Maze.

Subscribed to in my presence by Thomas Fletcher and

E. V. Maze, and by them sworn to before me this 29th

day of September, a.d. 1892.

J. K. Heslet,

[Seal.] Notary Public.

Order of Removal.

Afterwards, to wit : On the 3rd day of October, a.d.

1892, the following order of removal was made by the

Court, and entered, to wit

:

Upon the reading of the petitions and bonds for the re-

moval of this cause to the Circuit Court of the United

States for the District of Montana, on the part of the

Oregon Short Line and Utah Northern, and the Utah

and Northern Railway Companies, the said bonds were

approved and the cause ordered to be removed to said

Circuit Court, as prayed.

J. J. McHATTON,
Judge.
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la the District Court of the Second Judicial District, State

of Montana, in and for the County of Silver Bow.

Hattie Frost, Administratrix of tlie
^

Estate of James W. Frost (De-

ceased),

Plaintiff,

vs.

Utah and Northern Railway Com-

pany, Oregon Short Line and

Utah Northern Railway Com-

pany, AND George Steurer, .

Defendants. )

Certificate of Clerk to Record on Removal.

State of Montana,
County of Silver Bow ss.

I, Will L. Clark, Clerk of the District Court, in and

for the Second Judicial District, Silver Bow County,

Montana, do hereby certify that the foregoing is a full,

true and complete transcript of the record in the above-

entitled case, as the same appears on the files and of

record in said cause, in the said District Court.

In witness whereof, I have hereunto set my hand and

affixed the seal of said Court, this 26th day of October,

A.D. 1892.

Will L. Clark,

[Seal.] Clerk.

[Endorsed]: No. 1. In the Circuit Court of the

United States, Ninth Circuit, District of Montana,
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Southern Division. Hattie Frost, Admx., v. 0. S. L. &
U. N. Ry. Co. et al. Transcript. Filed October 27,

18Q2. Geo. W. Sproule, Clerk.

And thereafter, to wit: on the 10th day of November,

1892, the demurrer of defendants was filed herein, which

said demurrer is in the words and figures following:, to wit:

l7i the United States Circuit Court, for the District of

Montana.

Hattie Frost, Administratrix of the \

Estate of James W. Frost (De-

ceased),

Plaintiff,

Utah and Northern Railway Com- /

PANY, Oregon Short Line and

Utah Northern Railway Com-

pany, AND George Stuerer,

Defendants. ,

Demurrer.

Comes now the said defendants, the Oregon Short Line

and Utah Northern Railway Compan}'^, and the Utah

and Northern Railway Company, and demur to the com-

plaint of the plaintiff filed herein, and for cause of

demurrer say :

I.

That the plaintiff has no legal capacity to sue.
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II.

That the complaint does not state facts sufficient to"

constitute a cause of action in favor of the plaintiff and

against these defendants.

III.

That the complaint is ambiguous, unintelligible and

uncertain in this, to wit

:

First. It cannot be ascertained whether any breach of

duty is sought to be alleged against these defendants, or

any of them.

Second. It cannot be ascertained which of the de-

fendants (if an}^) it is sought to charge with negligence,

resulting in the damages complained of, or which of the

defendants (if any) has been guilty of any negligence.

Third. It cannot be ascertained in what manner the

said James W. Frost received the injuries complained of.

Fourth. It is uncertain in what manner the plaintiff

claims the damages demanded in the complaint, whether

as administratrix, widow, or otherwise.

Wherefore, defendant says that the said plaintiff ought

not to have and maintain her action against these de-

fendants.

J. S. SHROPSHIRE,
Attorney for said Defendants.

I hereby certify that in my opinion, the foregoing de-

murrer is well founded in point of law.

J. S. SHROPSHIRE,
Attorney for said Defendants.

Due service of the foregoing demurrer hereby ac-

knowledged by copy thereof at the city o^ Butte, County
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of Silver Bow^ State of Montana, tliis 9th day of Novem-

ber, A. 1). 1892.

F. T. M'BKIDE and

GEO. W. STAPLETON,
' Attorneys for Plaintiff.

[Endorsed]: In the U. S. Court for the Dist. of Mon-

tana. Hattie Frost, Administratrix, etc., vs. Oregon

Short Line and Utah Northern Ry. Co., et al. De-

murrer. Filed Nov. 10, 1892. Geo. W. Sproule, Clerk.

Proceedings on Demurrer.

And afterwards, to wit: On the 10th day of Febru-

ary, A.D. 1893, the following proceedings were had and

entered of record herein in the words and figures follow-

ing, to wit: February Term, a.\). 1893, Friday, the

tenth day of February, a.d. 1893. Fourth day of said

term.

Hattie Frost, Administratrix of the

Estate of James W. Frost (dec'd),

. vs.

Utah and Northern Railway Com- V No. 1,

PANY, Oregon Sport Line and

Northern Railavay Company, and

George Stuerer. /

Ordered that the demurrer in this canse be, and the

same hereb}^ is set for hearing Saturday, February 11th,

1893, at 2 P.M.



Hattie Frost, Admixisteatrix, Etc. 25

And afterwards, to wit: on the 11th day of February,

1893, the following further proceedings were had and

entered of record herein, in the words and figures fol-

lowing to wit: February Term, a.d. 1893, Saturday, the

eleventh day of February, a.d. 1893. Fifth day of said

term.

Hattie Frost, Adm., etc., \

vs. > No. 1.

Utah Nor. Ry. Co. et al. ^

Counsel for respective parties present, and thereupon

demurrer argued, and, after argument, submitted to the

Court for consideration and decision.

And afterwards, to wit: on the 15th day of February,

1893. the following further proceedings were had and

entered of record herein, in the words and figures fol-

lowing, to wit: Feb'uary Term, a.d 1893, Wednesday,

the fifteenth day of February, a.d. 1893. Eighth day of

said term.

Hattie Frost, Adm., etc
,

\

vs. [no 1.

Utah & Northern Ry. Co. et al.
'

This cause, heretofore submitted to the Court, came

on this day for the judgment and decision of the Court,

and thereupon, after due consideration, it is ordered

that said demurrer as to certain particulars be and the

same hereby is sustained.

On motion of counsel for plaintiff', said plaintiff"

given five days in which to file an amended complaint

herein.
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And afterwards, to wit : on the 20th day of February,

A.D. 1893, an amended complaint was filed herein, which

said amended complaint is in the words and figures follow-

ing, to wit

:

In the Ninth ^^udicial Circuit Court of the United States,

in and for tJce District of Montana.

Hattie Frost, Admistratrix of the Es-

state of James W. Frost (Deceased),

vs.

Utah and Northern Railway Com-

pany, Oregon Short Line and Utah

Northern Railway Company, and

George Stuerer.

Amended Complaint.

The plaintiff, for amended complaint complains and

alleges, that on the 8th day of February, a.d. 1891,

James W. Frost died intestate as hereinafter set out.

That on the 25th day of March, a.d. 1891, letters of

administration of his estate were by the District Court

of the Second Judicial District of the State of Montana

in and for Silver Bow County, duly issued to Hattie

Frost, the above named plaintiff.

That the said Hattie Frost, the above named plaintiff,

duly qualified as said administratrix, and entered upon

the discharge of her duties as such administratrix.

That the Oregon Short Line and Utah Northern Rail-

way Company is a foreign corporation.

That the Utah and Northern Railway Company is a
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corporation organized and existing under the laws of

Utah.

That on the first day of February, a.d. 1891, the de-

fendants, Utah and Northern Railway Company, and

Oregon Short Line and Utah Northern Railway Com-

pany were, and for a long time prior thereto had been,

the owners of a line of railway extending between Butte,

Montana, and , in the Territory of Utah, together

with locomotives, cars and other equipments, and were

then, and for a long time prior thereto, had been engaged

in operating the same.

That on the said first day of February, a.d. 1891, the

defendant, George Stuerer, was occupying the position

of telegraph operator for the defendants, Utah and

Xorthern Railway Company and Oregon Short Line and

Utah Xortliorn Railway Company, at Dillon, Montana,

a station on the said line of rai way belonging to the

said defendant railway companies.

That on the said first day of February, a.d. 1891, the

said James W. Frost was in the employ of the defend-

ants, Utah and Northern Railway Company and Oregon

Short Line and Utah Northern Railway Company as

engineer on passenger and fast mail train, designated

as train No. 5, and was then and there at his position

upon the locomotive of said train in discharge of his du-

ties as engineer, and said train then and there was pro-

ceeding northward at regular schedule time, and was

approaching and arrived at Dillon, Montana, the station

above referred to, said February 1st, a.d 1891, on

schedule time.

That at the same time a local train running between
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Butte and Dillon, designated as train Xo. 32, was go-

ing south and was approaching Dillon from the north,

and was behind time, and was running on time belong-

ing to train Xo. 5, but under orders from the defend-

ants Utah and Xorthern Railwa}^ Company and Oregon

Short Line and Utah Xorthern Railway Company, to

proceed to Dillon, and that train Xo. 5 would wait at

Dillon.

That it then and there became and was the duty of

the defendants, Utah and Xorthern Railway Company
and Oregon Short Line and L^tah Xorthern Railway

Company and of the defendant, George Stuerer, to dis-

play at the said station, Dillon, the propc signal to the

conductor and engineer on and in charge of train Xo. 5,

indicating that the track was not clear and for said

train to wait Cor orders or for clearance.

That the defendant, L^tah andX)rthern Railway Com-

pany and the defendant, Oregon Short Lite and Utah

Xorthern Railwa^v Company and the defendant. George

Stuerer, then and there carelessly and negligently neg-

lected to display such signal to the conductor or en-

gineer on and in charge of said train Xo. 5, and neg-

lected to give said conductor or engineer or said train

any notice whatever that the track was not clear, but

on the contrar}', negligently and carelessly displayed a

signal indicating that the track was clear, and that train

X'"o. 5 should proceed upon its way.

That thereupon train Xo. 5. on schedule time, did

proceed upon its course, the said James W. Frost, then

and there being at his position upon the locomotive of

said train in discharge of his duty as engineer; that
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when said train Xo. 5 had attained a speed of about

twenty miles an hour, without any fault or careless-

ness on the part of the said James W. Frost, but on ac-

count of the gross carelessness and neglect of the de-

fendants, as aforesaid, the said train Xo.5 collided with

and was run into by said train Xo. o2, traveling in the

opposite direction and running on time belonging to

train No. 5. under orders from defendant, Utah and

Northern Railway Compniy and Oregon Short Line and

Utali Northern Railway Company, as aforesaid.

That by the said collision, the said James W. Frost

sustained severe and painful injuries, wounds and

bruises upon his head und body, and ther from suffered

great pain, and was mad<? sick, and from the said inju-

ries, wounds and bruises so inflicted, as aforesaid, he,

the said James W. Frost, on the eighth day of February,

A.u. 1891, died.

That the said James W. Frost left heirs at h)w. the

following persons, to wit: the plaintiff, Hattie Frost,

widow of deceased; Vesta Brown, aged thirty-seven

years, the sister of deceased ; and Edward Nash, aged

twenty-three years, the half-brother of deceased.

That by the said negligent and careless acts of the de-

fendants, as aforesaid, the said Hattie Frost has been de-

prived, in the death of her said husband, James W. Frost,

of his care, assistance, protection and support, and the

Slid Vesta Brown and Edward Nash have been de-

prived of the assistance and protection of their said

brother, and thereby, and in loss to his estate and

otherwise, the plaintiff has sustained damage in the

sum of twenty thousand dollars.
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Plaintiff therefore demands judgment against the de-

fendants for the sum of twenty thousand dollars, and

for costs of suit.

ROBINSON AND STAPLETON,

F. T. M'BRIDE,

Attorneys for Plaintiff.

State of Montana,
]

County of Silver Bow. f

Hattie Frost, being sworn, s-iys that she is the plain-

tiff above named; that she has heard read the above

and foregoing complaint, and knows the contents there-

of, and that the facts therein stated are true of her ov/n

knowledge, except as to such matters and things as are

therein stated on information and belief, and as to such

matters and things she believes it to be true.

Mrs. H. Frost.

Subscribed and sworn to before me, this 20 day of

February, a.d. 1893.

F. T. M'Bride,

Notary Public.

Service of the above and foregoing amended com-

plaint accepted by copy at Butte, Montana, this —
day of February, a.d. 1893.

State of Montana, )

Oounty of Silver Bow. ]

F. T. M'Bride, being duly sworn, says that he is attor-

ney for the above named plaintiff; that he served the

above and foregoing amended complaint on Shropshire

& Burleigh, attorneys for defendants, Utah and North-

ern Railway Company and Oregon Short Line and Utah
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Northern Railway Company, at Butte, Montana, on the

20th day of February, 1893, by personally delivering to

S. W. Shier, a person in charge of their office at Butte,

Montana, at the hour of 12:20 p.m., Feb. 20, 1893, a true

copy of said amended complaint.

F. T. M'Bride.

Subscribed and sworn to before me, this 20th day of

February, 1893.

(Seal.) S. W. Shier,

Notary Public.

[Endorsed]: No. I. Hattie Frost, Administratrix, vs.

Utah and Northern Railway Company et al. Amended

complaint. Filed Feb'y 20, '93. Geo. W. Sproule,

Clerk. By F. E. McCrary, Dep.

And afterwards, to wit, on the 1st day of March, 1893,

an answer of defendant, Utah Northern Railway Com-

pany, was filed herein, which said answer is in the words

and figures followino- to wit

:
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In the Unite^ States Circidt Court, Ninth Judicial

Circuit, in and for the District of Montana.

Hattie Frost, Adniiiiistratrix of tlie \

Estate of James W. Frost (De-

ceased),

Plaintiff,

vs.

V

Utah and Northern Railway Com- f

PANY, Oregon Short Line and

Utah Northern Railway Com-

pany, AND George Stuerer,

Defendants. /

/

Answer of Utah Nor. Ry. Co. to Amended
Complaint.

CijHies now tlie said defendant, the Utah Northern

Railway Company, and for answer to the amended com-

plaint of the plaintiff, filed herein, says

:

That it is a railway corporation organized, existing

and possessing certain corporate powers, under and by

virtue of an Act of Congress of the United States, ap-

proved June 20th, 1878.

Tliat long prior to the alleged injuries to and the death

of the said James W, Frost, as set forth in plaintiff's

complaint, the said defendant had ceased to use and oper-

ate its said railway, and, at the time of the injuries to

and the death of the said Frost, it was not the owner of,

nor was it operating any railway.

That the said James W. Frost was not in its employ, as

set forth, intimated, or alleged, in said complaint.
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That under and pursuant to a certain Act of Congress
of the United States, and of the laws of the Territory of

Utah, the said defendant, the Utah and Northern Rail-

way Company was consolidated with certain other railway

lines, which consolidated company became, and was, and
is known, as the " Oregon Short Line and Utah North-

ern Railway Company."

That by reason of said consolidation, all of the rights

powers, privileges, immunities, properties, and franchises

of the said Utah and Northern Railway Company be-

came merged and vested in and the property of the said

consolidated company.

That the said consolidated company thereupon went into

possession of said rights, properties, immunities, and fran^

chises, including the railway and roadbed of the said de-

fendant, and at the time of the injuries and damages com-
plained ^f, was using and operating the same.

Wherefore, defendant denies that on the first day of

February, 1891, or at any other time, the said James W.
Frost was in its employ as engineer, or otherwise, and
defendant denies that on the said first day of February,

1891, upon the arrival of train No. 5 at said Dillon Sta-

tion, it was its duty to display at said station the proper

signal, or any other signal, to the conductor and enoineer

on said train No. 5.

Defendant denies that said train No. 5 collided with,

or ran into, said train No. 32, through any fault or care-

lessness on the part of this defendant, and denies that said

train No. 32 was running on time belonging to train

No. 5.

Defendant says that if the said James W. Frost was
injured in the manner, or to the extent alleged in said



34 Oregon Short Line & Utah Nor. Ry. Co. vs.

complaint, or in any manner, or to any extent whatever,

it was through his own fault and carelessness contributing

thereto, and through the fault and carelessness of his fel-

low-servant, one George Stuerer, and co-defendant in this

action, and through no fault or negligence on the' part of

this defendant.

Defendant denies that the said plaintiff has been in-

jured or damaged in the sum of twenty thousand dollars

($20,000.00) by reason of the premises alleged in said

complaint, or in any other manner, and denies that she

has been damaged or injured in any sum whatever by

reason of any fault or negligence attributable to this

defendant.

Wherefore defendant prays to be dismissed hence,

with its costs.

J. S. SHROPSHIRE,
Attorney for Defendant.

State of XTontana,
)^

County of Silver Bow. j

J. S. Shropshire, being duly sworn, deposes and says:

That he is the attorney for the said defendant, which is

a railway corporation; that he has read the foregoing

answer and knows the contents thereof, and that the

facts therein stated are true to the best of his knowl-

edge, information and belief. That he is the only

officer of said corporation in the State of Montana, and

as such makes this verification.

J. S. Shropshire.

Sworn to before me and signed in my presence this

1st day of March, a.d. 1893.

S. W. Shier,

[Seal.] Notary Public in and for said County and

State.
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[Endorsed]: No. 1. In the U. S. Circuit Court
District of Montana. Hattie Frx)st, Administratrix of
the estate of James F. Frost, deceased, plaintiff, vs.

Utah and A^orthern Railway Co
, Oregon Short Line

and Utah Northern Railway Tompany, and George
Stuerer, defendants. Answer of Utah Northern Ry.
Co. Filed Mch. 1st, 1893. Geo. W. Sproule, Clerk,'
by F. E. McCrary, Deputy Clk. J. S. Shropshire,'
attorney for defendant.

And afterwards, to-wit : On the first day of March,
1893, the answer of defendant, the Oregon Short
Line and Utah Northern Railway Company, to amended
complaint of plaintiff was filed herein, which said answer
is in the words and figures following, to-wit

:

In the United States Circuit Court, Ninth Mdicial Cir-
cuit, in and for the District of Montana.

Hattie Frost, Administratrix of
^

the Estate of James W. Frost

(Deceased),

Plaintiff,

vs.

Utah and Northern Railway Com-
pany, Oregon Short Line and
Utah Northern Railway Com-
pany AND George Stuerer,

Defendants.
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Answer of Oregon Short Line and U. N. R. Co.

to Amended Complaint.

Comes now the said defendant, the Oreg^on Short Line

and Utah Northern Railway Company, and for answer

to the amended complaint of plaintiff filed herem, alleges

and says

:

•That it is a corporation organized, existing under, and

possessing certain corporate powers granted by and pro-

vided for in certain Acts of Congress of the United States.

That on the first day of February, 1891, it was the

owner and in possession of, and was operating a line of

railway from the City of Ogden, in the Territory of

Utah, to the town of Silver Bow, in the State of

Montana.

That the said James W. Frost, mentioned and referred

to m plaintiff's complaint, was in its employ as a locomo-

tive engineer on said date.

Defendant sa^^s that on the said first day of February,

1891, the said James W. Frost was running and operating

the engine attached to said train No. 5.

That he arrived in the town of Dillon on time, but de-

fendant denies that the said train No. 32 was behind time,

and denies that it w^as runninp; on the time belonoino- to

train No, 5, and defendant denies that said train No. 5

collided with, or ran into said train No. 32, whereby the

alleged injuries to said James W. Frost occurred by rea-

son of any fault or carelessness on its part, or on the part

of the superior of said James W. Frost, or for which de-

fendant is responsible ; but defendant says that the col-

lision of said trains, and the consequent injury to the said
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James W. Frost, was the result of carelessness and negli-

gence on the part of the said James W. Frost, and on the

part of the said defendant, George Stuerer, who was a

fellow-servant with the said James W. Frost.

Defendant denies that the said plaintiff has been injured

or damaged in the sum of twenty thousand dollars ($20,-

000,00) by reason of the facts stated in said complaint,

and denies that she has been injured to any extent, or in

any manner whatever by reason of any fault or careless-

ness on the part of this defendant, for which it is in any-

wise responsible.

For further answer, defendant says that the said de-

fendant, George Stuerer, was the telegraph operator at

the station of Dillon, and in the employ of this defendant,

on the said first day of February, 1891 ; that it was the

duty of the said Stuerer, as such operator, to receive all

orders from the train dispatcher of defendant, directing

the movement of trains of the defendant arriving at and

departing from said Dillon Station, and especially with

reference to the movement of said train No. 5, and of said

train No, 32 on the said date.

That the said James W. Frost well knew the said

George Stuerer, and knew that it was the duty of said

Stuerer to communicate to him all orders respecting the

running of his train ; and that it was the duty of said

Frost to inquire of said Stuerer if there were any orders;

and defendant, on information, says that the said Fr<jst

did not so inquire, but proceeded with his train without

inquiring whether there were any orders.

That this defendant, through its properly authorized

agent, in that behalf, to wit: The train dispatcher for-

warded to said defendant, Stuerer, at said Dillon Station
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ill the usLiaPand ordinaiy manner, by telegraph, the

proper orders for the movement of said train No. 5

upon its arrival at said Dillon Station, and in all other

respects, and especially with reference to the display of

signals, this defendant was guilty of no fault, but had

performed its whole duty to the said James W. Frost.

Defendant says that said orders were received by the

said defendant Stuerer prior to the arrival of said train

No. 5, and it was the duty of the said defendant Stuerer to

then and there display a red signal, provided by de-

fendant, and to communicate the said order to the

said Frost upon his arrival. That said orders directed

the said defendant Stuerer to detain said train No. 5

until two o'clock and forty-five minutes, prior to which

time said train No. 3 J would arrive at said Dillon

Station, and defendant says if the said signal was not

displayed, or said orders not communicated to the said

James W. Frost, and his injuries and death resulted in

consequence thereof, as alleged, it was through the

fault and carelessness of the said defendant Stuerer,

and not through any fault, negligence or carelessness

on the part of this* defendant, or for which it was, or

is, in anywise responsible.

Defendant further says, that the orders to train No.

32 were properly delivered; that said train was proceed-

ing properly, and upon time belonging to it, but that

the said Frost, in charge of his engine attached to said

train No. 5, could, by the exercise of ordinary care in

inquiring for orders and by observing the track in the

direction he was going and in the management of his

train, have avoided the collision complained of; that he
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failed to exercise ordinary ca>e in these respects, and

was therefore guilty of contributory negligence.

Wherefore, defendant prays to be dismissed hence,

with costs.

J. S. SHROPSHIRE,
Attorney for Defendant.

State of Montana, )

County of Silver Bow. j

J. S. Shropsliire, being duly sworn, deposes and says :

That he is the attorney for the said defendant, which is

a railway corporation ; that he has read the foregoing

answer and knows the contents thereof, and that the facts

therein stated are true to the best of his knowledge, in-

formation and belief; that he is the only officer of said

corporation in the State of Montana, and, as such, makes

this verification.

J, S. Shropshire.

Sworn to before me, and signed in my presence, this

1st day of March, a.d. 1893.

[Seal.] S. W. Shier,

Notar}^ Public in and for said County and State.

[Endorsed]: No. 1. In the U. S. Circuit Court, Dis-

trict of Montana. Hattie Frost, Administratrix of the

Estate of James W. Frost (deceased), plaintiff, vs. Utah

and Northern Railway Co., Oregon Short Line and Utah

Northern Railway Company, and George Stuerer, de-

fendants. Answer of Oregon Short Line and Utah

Northern Railway Co. Filed Mch. 1st, 1893. Geo. W.

Sproule, Clerk. By F. E. McCrary, Dep. Clk. J. S.

Shropshire, Atty. for Deft.
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And afterwards, to wit, on the 2nd day of September,

1893, plaintiff filed a reply to answer of defendant, Utah

and Northern Railway Company, which said reply is in

the words and figures following, to wit

:

I71 the United States Circuit Court, Ninth Judicial Dis-

trict, in and for the District of Montana.

Hattie Frost, Administratrix of the

Estate of James W, Frost (De-

ceased),

Plaintiff,

vs.

Utah and Northern Railway Com-

pany, Oregon Short Line and

Utah Northern Railway Com-

pany, and George Stuerer,

Defendants, j

Reply to Answer of Utah N. R. Co.

Now comes the above-named plaintiff, and for reply

to the answer of defendant, Utah and Northern Railway

Company, on file herein, denies that the injury received by

said James W. Frost were received through or on account

of any fault or carelessness or negligence on his part.

Denies that the said George Stuerer, referred to was a

fellow-servant with the said Frost.

ROBINSON AND STAPLETON,
AND F. T. M'BRIDE,

Attorneys for Plaintiff.
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State of Montana, |
County of Silver Bow. j

^^•

Hattie Frost, being first duly sworn, says : that she is

the plaintiff in the above-entitled action; that she has
heard read the above and foregoing reply to the answer
of defendant and knows the contents thereof, and that

the facts therein stated are true of her own knowl-
edge, except as to such matters therein as are stated on
information and belief, and as to such matters she be-

lieves them to be true.

Mrs. Hattie Frost.

Subscribed and sworn to before me, this 2 day of Sept.,

1893.

F. T. M'Bride,

Notary Public.

Service of the within replication accepted by copy, this

.

2nd day of September, 1893.

SHROPSHIRE & BURLEIGH,
Attys. for Deft.

[Endorsed]: 1. Hattie Frost, Administratrix, vs.

Utah and Northern R. Co., et al. Reply to Ans. of Utah
and N. R. Co. Filed Sept. 2, 1893. Geo. W. Sproule,
Clerk. By F. E. McCrary, Dep. Clk.

And on the same day, to wit: The 2nd day of Sep-
tember, 1893, a reply of plaintiff to the answer of defend-
ant Oregon Short Line and Utah Northern Railway Com-
pany was filed herein, which said reply is in the words and
figures following, to wit:
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In the United States Circuit Court, Ninth Judicial Dis-

trict, in and for the District of Montana.

Hattie Frost, Amiiiistratrix of the

Estate of James W. Frost (De-

ceased),

Plaintiff,

vs.

Utah and Northern Railway Com-

pany, Oregon Short Line and Utah

Northern IIail\yay Company, and

George Stuerer,

Defendants.

Reply to Answer of Oregon S. L. & U. N. R. Co.

Now comes the above named plaintiff, and for reply to

the answer of defendant Oregon Short Line and Utah

Northern Railway Company, denies that the injuries re-

ceived by the said James AV. Frost occurred through, or

by reason of, any fault or carelessness, or negligence, on

his part.

Denies that the said George Stuerer was a fellow-ser-

vant with the said James W. Frost.

Denies that it was the duty of the said James W. Frost

to enquire of said George Steurer for orders as to the run-

ning of the said train No. 5, or any other train.

Denies that the said James W. Frost could, by the

exercise of ordinary care, have avoided the collision

complained of.

Denies that said James W. Frost failed to exercise

ordinary care in any respect.

ROBIXSOX & STAFLETOX and

F. T. M'BRIDE,
Attorneys for Plaintiff.
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State op Montana,
County of Silver Bow. (

Hattie Frost, being first duly sworn, deposes and says:

that she is the plaintiff in the above entitled action.

That she has heard read the above and foregoing reply to

the answer of defendant Oregon Short Line and Utah

Northern Railway Company, and knows the contents

thereof, and that the facts therein stated are true of her

own knowledge, except as to such matters as are therein

stated on information and belief, and as to those mat-

ters she believes them to be true.

Mrs. Hattie Frost.

Subscribed and sworn to before me this 2 day of

Sept., 1893.

F. T. M' Bride,

Notary Public.

Service of the within replication accepted by copy

this 2d day of September, 1893.

SHROPSHIRE & BURLEIGH,
Attys. for Deft.

[Endorsed]: 1. Hattie Frost, Administratrix, etc.,

vs. Utah and Northern R. Co. et al. Reply to Ans.

of Oregon Short Line & U N. R. Co. Filed Sept. 2,

1893. Geo. W. Sproule, Clerk. By F. E. McCrary,

Dep. Clk.

And afterwards, to wit: on the 12th day of Septem-

ber, 1893, a stipulation was filed herein, which said

stipulation is in the words and figures following,

to wit:
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Ill the United States Circuit Court, Ninth Judicial Circuit,

in and for the District of Montana.

Hattie Frost, Administratrix of

the Estate of James W. Frost

(Deceased),

Plaintifif,

versus

Utah and Northern Railway

Company, Oregon Short Line

AND Utah Northern Railway

Company, and George Stuerer,

Defendants.

Stipulation for Continuance

It is hereby stipulated and agreed, by and between

the parties hereto, that the above entitled action may

be continued until the next term of the above, named

Court.

ROBINSON & STAPLETON,
F. T. M'BRIDE,

Attorneys for Plaintiff.

SHROPSHIRE & BURLEIGH,
Attorneys for Defendants.

[Endorsed]: No. 1. In the U. S. Circuit Court, Ninth

Judicial Circuit, District of Montana. Hattie Frost, Ad-

ministratrix, etc., Plaintiff, vs. Utah and Northern Ry.

Co. et al.. Defendants. Stipulation. Filed Sept. 12,

1893. Geo. W. Sproule, Clerk. By F. E. McCrary,

Dep. Clk.

And thereafter, to wit: on the said 12th day of Sep-

tember, a.d. 1893, tbe following further proceedings
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were had and entered of record herein, in the words and

figures following, to wit: September Term, a.d. 1893.

Tuesday, the twelfth day of September, a.d. 1893. First

day of said term.

Hattie Frost, Administratrix of the "|

Estate of James W. Frost (De- I

ceased),
f>
No. 1.

vs.

Utah k Northern Ry. Co. et al.

Order Continuing Cause for Term.

In accordance with stipulation on file herein, ordered

that this cause be and the same hereby is continued for

the term.

And thereafter, to wit, on the thirteenth day of March,

A.D. 1895, the following further proceedings were had

and entered of record herein in the words and figures

following, to wit

;

February Term, a.d. 1895, Wednesday, the thirteenth

day of March, a.d. 1895. Fourth day of said term.

Hattie Frost, Administratrix,

vs.

Utah Nor. and Oregon Short Line
|

Ry. Co.
j

No. 1.

Order Setting Cause for Trial.

Ordered that this cause be set for trial Tuesday, March
19th, 1895.

And thereafter, to wit, on the 19th day of March, a.d.

1895, an amended answer of defendant, The Oregon
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y

Short Line and Utah Northern Railway Company was

filed herein, which said amended answer is in the words

and figures following, to wit

:

In the United States Circuit Court, Ninth Judicial Cir-

cuit, in and for the District of Montana.

HA.TTIE Frost, Administratrix of the

Estate of James W. Frost (De-

ceased),

Plaintiff,

.

vs.

Utah and Northern Railway Com-

pany, Oregon Short Line and Utah

Northern Railway Company, and

George Stuerer,

Defendants.

Amended Answer of Oregon S. L. & U. N. Ry. Co.

Comes now the said defendant, the Oregon Short Line

and Utah Northern Railway Company, and, by leave of

Court first liad and obtained, files this its amended

answ^er to the complaint of plaintiff, filed herein, and

alleges and says :

That it is a corporation organized, existing under and

possessing certain corporate powers, granted by and pro-,

vided for in certain Acts of Congress of the United States.

That on the first day of February, 1891, it was the

owner and in possession of, and was operating a line of

railw^ay from the City of Ogden, in the Territory of Utah,

to the town of Silver Bow^ in the State of Montana.

That the said James W. Frost, mentioned and referred

to in plaintiff's complaint, was in its employ as a locomo-

tive engineer on said date.
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Defendant says that, on the said first day of February,

1891, the said James W. Frost vras running and oper-

ating the engine attached to said train No. 5,

Tliat he arrived at the town of Dillon on time, but

defendant denies that the said train No. 32 was behind

time, and denies that it was running on the time belong-

ing to train No. 5 ; and defendant denies that said train

No. 5 colhded with or run into said train No. 32, whereby

the alleged injuries to said James W. Frost occurred, by

reason of any fault or carelessness on its part, or on the

part of the superior of said James W. Frost, or for which

defendant is responsible ; but defendant says that the

collision of said trains, and the consequent injury to the

said James W. Frost, was the result of carelessness and

negligence on the part of the said James W. Frost and

Albert Jones, engineer of said train No. 32, and on the

part of the said defendant, George Stuerer, who were

fellow-servants of the said James W. Frost.

Defendant denies that the said plaintiff has been in-

jured or damaged in the sum of twenty thousand dollars

($20,000.00), by reason of the facts stated in said com-

plaint, and denies that she has been injured to any extent,

or in any manner whatever, by reason of any fault or care-

lessness on the part of this defendant, for which it is, in

anywise, responsible.

For further answer, defendant says, that the said de-

fendant, George Stuerer, was the telegraph operator at the

station of Dillon, and in the employ of this defendant on

the said first day of February, 1891; that it was the duty of

the said Stuerer, as such operator, to receive all orders from

the train dispatcher of defendant directing the movement

of trains of the defendant, arriving at and departing from
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said Dillon Station, and especially with reference to the

movement of said train No. 5 and of said train No. 32

on the said date.

That this defendant, through its properly authorized

agent in that belialf, to-wit : the train dispatcher, for-

warded to said defendant, Stuerer, at said Dillon Station,

in the usual and ordinary manner, by telegraph, the

proper orders for the movement of said train No. 5, upon

its arrival at said Dillon Station, and in all other respects

and especially with reference to the display of signals,

this defendant was guilty of no fault, but had performed

its whole duty to the said James W. Frost.

Defendant says that said orders were received by the

said defendant, Stuerer, prior to the arrival of said train

No. 5, and it was the duty of the said defendant, Stuerer,

to then and there display a red signal provided by de-

fendant, and to communicate the said order to the said

Frost upon his arrival. That said orders directed the

said Stuerer to detain said train No. 5, until two o'clock

and forty-five minutes, prior to which time said train

No. 32 would arrive at said Dillon Sta,tion; and defendants

says, if the said signal was not displayed or said orders

not communicated to the said James W. Frost, and his

injuries and death resulted in consequence thereof as

alleged, it was through the fault and carelessness of the

said defendant, Stuerer, and not through any fault, negli-

gence or carelessness on the part of this defendant, or for

which it was or is in anywise responsible.

For further answer, defendant says, that notwithstand-

ing the carelessness of the said defendant, Stuerer, as

aforesaid, the accident aforesaid could not have hap-

pened had the said Albert Jones, engineer of the said
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train No. 32, at the time thereof, been in the exercise

of ordinar}'' care in the management and operation of

his train. That the said Jones saw, or by the exercise

of ordinary care might have seen, the said train No. 5

approaching, and might have stopped his said train

and avoided the accident. That the said accident re-

sulting in the death of the said Frost, occurred by rea-

son of the negligence and carelessness of the said Jones;

but for which this defendant is in no wise responsible. •

Defendant further says that the negligence of the

said defendant, Stuerer, and the said Jones, were risks

incident to the common business in which they and the

said Frost were engaged, and which the said Frost as-

sumed when he engaged to work.

Wherefore, defendant prays to be dismissed hence,

with costs.

SHROPSHIRE & BURLEIGH,
Attorneys for Defendant.

State and District of Montana, )

County of Silver Bow. j

J. S. Shropshire, being duly sworn, deposes and says:

That he is the attorney for the defendant herein, which

is a railway corporation; that he has read the foregoing

amended answer, and kn ws the contents thereof, and

that the facts therein stated are true to the best of his

knowledge, information and belief.

J. S. Shropshire.

Subscribed and sworn to before me, this 19th day of

March, a.d. 1895.

Geo. W. Sproule,

Clerk.
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[Endorsed]:'' 1. Hattie Frost v. 0. S. L. & U. N.

Ry. Co. et al. Amended Answer. Filed March 19,

1895. Geo. W. Sproule, Clerk. Shropshire k Bur-

leigh, Attys. for Defts.

And thereafter, to wit: On said 19th day of March,

1895, plaintiff filed a reply to amended answer of defend-

ant, Oregon Short Line and Utah Northern Railway,

w^iich said reply is in the words and figures following, to

wit:

In the United States Circuit Court, Ninth Judicial Cir-

cuit, District of Montana.

Hattie Frost, Administratrix of the

Estate of James Frost (Deceased),

vs.

Utah and ISTorthern Railway Com-

pany% et al.

Reply to Amended Answer of Oregon S. L. &
U. N. R. Co.

Now comes the plaintiff above named, and for reply

for amended answer of defendant Oregon Short Line and

Utah Northern Railway Company,

Denies that the collision of the trains referred to in said

answer, or the injuries received from the said collision by

the said James W. Frost were the result of any careless-

ness, or negligence, on the part of the said James W.
Frost.

Denies that the said collision was the result ofcarelessness
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on the part of Albert Jones, engineer of said train No. 32,and

on the part of the defendant, George.Stuerer, telegraph op-

erator at Dillon, alone, but alleges the facts to be that the

train dispatcher for the Oregon Short Line and Utah

Northern Railway Company, defendant herein, was also

guilty of negligence in this, that he knew that the signal

displayed to the said engineer and the conductor on his

train, was the white signal, and that he knew that the red

signal had not been displayed, either to the said James

W. Frost, or the conductor on the train on which the

said James W. Frost was engineer.

Plaintiff denies that the said Albert Jvones, or the said

George Stuerer, or the said train dispatcher, were fellow-

servants of the said James W. Frost.

Denies that the defendant, Oregon Short "Line and

Utah Northern Railway Company was without fault

with reference to the displny of signals, or had per-

formed its whole duty towards the said James W. Frost,

but avers that it carelessly and negligently displayed

the wrong signal to the said James W. Frost, and

thereby brought about the collision which caused his

death.

Denies that it was through tlie fault or carelessness of

the defendant, Stuerer, alone that a red signal was not

displayed or orders communicated to the said James W.

Frost to hold his train at Dillon, but alleges that the

wrong signal was displayed to the said Fiost by reason

of the negligence and carelessness on the part of said

defendant, Oregon Short Line and Utah Northern Rail-

way Company.

Denies that the said collision referred to in defend-

ants' answer could not have happened had Albert Jones^
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engineer of tniin No 32, at the time of the collision or

otherwise, exercised ordinary care in the operation and

management of his train.

Denies, on information and belief, that the said Jones

saw, or by the exercise of ordinary care, might have seen

the said train No. 5 approaching, or might have stopped

his said train, or might have, with ordinary care, have

avoided a collision.

Denies that the said collision, resulting in the death

of the said Frost, occurred by reason of the negligence

or carelessness of the said Jones.

Denies that any negligence or carelessness of the de-

fendant, Stuerer, or of the said Jones, were risks incident

to the common business in which they or the said Frost

were engaged or which the said Frost assumed when he

engaged to work.

ROBINSON AND STAFLETON and

F. T. M'BRIDE,
Attys. for Flaintiff.

State of Montana,
\

County of Silver Bow.
j

Hattie Frost, being first duly sworn, says that

she is the administratrix of the estate of James W.

Frost, deceased, the plaintiff named in the above and

foregoing reply to defendants' amended answer.

That she has heard read the above and foregoing

reply to the amended answer of defendants herein and

knows the contents thereof, and that the matters and

facts therein stated are true of her own knowledge, ex-

cept as to such matters and things as are therein stated

on information and belief, and as to such matters and

things she believes it to be true.

Mrs H. Frost



Hattie Frost, Administrateix, Etc. 53

Subscribed and sworn to before me this 19tli day of

March, a.d. 1895.

F. T. M' Bride,

Notary Public, Silver Bow County, Montana.

[Endorsed]: 1. Hattie Frost, Administratrix, vs.

Utah and Northern Ry. Co. et al. Reply to amended

answer of Oregon Short Line and Utah N. Ry. Co.

Filed March 19, 1895. Geo. W. Sproule, Clerk.

And thereafter to wit: on said 19th day of March, a.d.

1895, the following further proceedings were had and

entered of record herein in the words and figures fol-

low iug, to wit:

No. 1. Hattie P'rost, Administra- |

trix, etc., I

Utah Nor. Ry. Co. et al. /

Proceedings on Trial of Cause.

Counsel for respective parties present, ready for

trial, Messrs Geo. W. Stapleton and F. T. McBride ap-

pearing as counsel for plaintiff, and J. S. Shropshire

and H. J. Burleigh appearing as counsjl for defendant
;

and thereupon the following named persons were duly

drawn, sworn and accepted as a jury to try said cause, viz.:

0. F'ayram, E. J. Middleswart, W. Noyes, S. Hauswirth,

G. W. Newkirk, W. H. Eddy, N. Jubinville, D. M. Bil-

lingsby, Jas. Graham, S Ayotte, A. W. Barnard and W.

Barrett; and thereupon Hattie Frost, T. Terrell and

H. Hewitt were sworn and examined as witnesses on
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part of plaiiitilF; and thereupon plaintiff rested; and

thereupon Rice and E. G. Manson were sworn and

examined as witnesses on part of defendant; and there-

upon further trial of cause ordered continued until

Mar. 20, 10 a.m.

Motion for Verdict.

And thereafter, to wit: the 20th day of March, a. d.

1895, a Motion for Verdict for Defendants was filed

herein, which said motion is in the words and figures

following, to wit:

James W. Frost,

vs.

Oregon Short Line and Utah North-
^ m /" Lxceptions.

ERN Railway Company, and Ihe

Utah and Northern Ry. Com-

pany.

Comes now the defendants and move the Court to

direct the jury to return a verdict for the defendants in

the above entitled case.

SHROPSHIRE & BURLEIGH,
Attys. for Defendants.

[Endorsed]: No. 1. Frost v. S. L. & U. N. Ry.

Co., et al. Motion for Verdict. Filed March 20, 1895.

Geo. W. Sproule, Clerk.

And thereafter, to wit: the 20th day of March, a.d.

1 895, the following further proceedings were had and

entered of record herein, in the words and figures fol-

lowing, to wit:
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Hattie Frost, Administratrix of the \

Estate of James W. Frost (De-

ceased^, vs.

Utah and Northern Railway Com- > No. 1

PANY, Oregon Short Line and

Utah Northern Railway Company,

and George Stuerer. /

Proceedings on Trial Concluded and Verdict.

Parties and respective counsel present as before and

trial of cause resumed, and thereupon rules introduced

in evidence by defendant, and E. C. Manson, T. Ferrall

and H. Hewitt, called and examined as witnesses on

])art of defendant, and thereupon defendant rested, and

tiiereupon evidence being closed, defendants tiled their

motion to instruct the jury to find for the defendants,

and after argument of counsel, motion submitted, and

after due consideration, it is ordered that said motion

be, and the same hereby is overruled, to which ruling

counsel for defendants then and there duly excepted,

and after argument of counsel and instructions of the

Court, the jury retired in charge of an officer for delib-

eration, and subsequently, having agreed upon a

verdict, were returned into Court, and being called,

all answered to their names, and thereupon said jury

rendered their verdict, which was duly filed and entered

in the words and figures as follows*, to wit: " We, the

jury in the above-entitled case, find a verdict for the

plaintiff for the sum of fifteen thousand dollars

($15,000.00) against the defendant, Oregon Short Line

and Utah Northern Railway Company.

" Geo. W. Newkirk, Foreman."
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And thereafter, to-wit: the 2 1st day of March, a.d,

1895, the following further proceedings were had and

entered of record herein, in the words and figures fol-

lowing, to wit:

Hattie Frost, Administratrix of the \

Estate of James W. Frost (De-

ceased), vs.

Utah and Northern Railway Com- )> No. 1

PANY, Oregon Short Line and

Utah Northern Railway Com-

pany, AND George Stuerer. /

Motion to File Bill of Exceptions, Etc.

And now, at this time, counsel for defendants ask

twenty days' time in which to prepare and file their

Bill of Exceptions, and thereupon motion granted.

And thereupon, counsel for defendants asked that a

stay of proceedings herein be granted, pending the pre-

paration and filing of motion for a new trial, and mo-

tion granted

And thereafter, to w'it: on the 22nd day of March,

1895, a motion for judgment on verdict was filed herein,

which is in the words and figures following, to wit:

In the United States Circuit Court, Ninth Judicial Circuit,

District of Montana.

Hattie Frost, Administratrix, etc.,

vs.

Oregon Short Line and Utah

Northern Railway Co. et al.
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Motion for Judgment on Verdict.

Now comes tiie above named plaintiff, and moves

the Court for judgment against the defendant, Oregon

Short Line and Utah Northern Railway Company, in

accordance with verdict of the jury, on file herein.

ROBINSON AND STAPLETON and

F. T. M'BRIDB,

Attys. for Plaintiff.

[Endorsed]: 1. Hattie Frost, Administratrix, vs.

Oregon Short Line and Utah Northern Ry. Co. Motion

for judgment on verdict. Filed March 22, 1895. Geo.

W. Sproule, Clerk.

And thereafter, to wit: on the 22nd day of March,

A.D. Is95, the followiug further proceedings were had

and entered of record herein, in the words and figures

following, to wit: No. L Hattie Frost, Administratrix of

the Estate of J. W. Frost, deceased, vs. Oregon Short

Line and Utah Northern Ry. Co. et al.

Counsel for plaintiff at this time presents form of

judgment, and asked that a judgment be entered in ac-

cordance with verdict, and thereupon motion taken

under advisement.

And thereafter, to wit: on the 27th day of March,

A.D. 1895, the following proceedings were had and en-

tered of record herein, in the words and figures follow-

ing to wit: No. 1. Hattie Frost, Administratrix of the

Estate of J. W. Frost, dec'd, vs, Oregon Short Line and
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Utah Northern Railway Co. et al. Bill of Exceptions

allowed and signed.

And thereafter, to wit: on the 27th day of March,

A.D. 1895, the Bill of Exceptions was filed herein, which

said Bill of Exceptions is in the words and figures fol-

lowing, to wit:

In the United States Circuit Court, Ninth Circuit, in and

for the District of Montana.

Hattie Frost, Administratrix of

the Estate of James W. Frost

(Deceased)^

Plaintiff;

vs.

Utah and Northern Railway

Company, Oregon Short Line

AND Utah Northern Railway

Company, and George Stuerer,

Defendants.

Bill of Exceptions.

Be it remembered that, upon the trial of the above-

entitled case, upon the conclusion of the testimony, the

defendants requested the Court to charge and instruct the

jury to return a verdict for the defendants, as follows,

to wit

:

*' In a case of this kind, in order to hold the railway

company liable, it is not sufficient to show that the de-

ceased met his death while in the discharge of the duties

of his employment, without his fault. The plaintiff, in

order to recover, must go further and show that there
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was a lack of personal duty, or positive wrong, on the

part of the company, or the person .representing the com-

pany, which was the direct cause of the death.

The company would only be liable in this case through

some negligence justly attributable to it, and that negli-

gence could only arise either through a failure to perform

a personal duty owing to the deceased, or by an act

amounting to a positive wrong toward him.

From the testimony, it is evident that the persons

representing the company was the Superintendent,

through the train dispatcher. The company had dele-

gated to him full power and authority in the matter of

the movement of trains. For any neglect of duty on his

part, or for any positive wrong committed by him, re-

sulting in injury to any employe under him, the company

might be responsible. It is clear, from the testimony,

that the engineers, conductors, operators, and all those

directly engaged in the movement of trains were, while

so engaged, under the immediate control of the dis-

patcher ; and as to them, he was, in effect, the company,

and it would be liable for any negligence of his, resulting

in injury to any employe under him.

There is no contention here, however, that the acci-

dent, resulting in the death of Frost, was the result of

any negligence on the part of the train dispatcher ; on

the other hand, it is evident, from the pleadings and

proofs, that the accident was the result, primarily, of the

negligence of the defendant, Stuerer, the operator at

Dillon Station.

There is some testimony tending to show that Albert

Jones, the engineer of train No. 32, was guilty of negli-

gence contributing to the accident—in other words, that
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the accident could not have happened but for his negh-

gence, notwithstanding the neghgence of the oi)erator.

If this is true, then there can be no recovery in this

case, because Jones was a fellow-servant of the said Frost,

and his negligence, as well as the negligence of the de-

fendant, Stuerer, was incident to his employment, and

assumed by him.

But the primary cause of the accident was the negli-

gence of the defendant, Stuerer. This is not disputed, and

it is contended that he was a fellow-servant.

From the testimony as to the duties of the operator,

the grade, rank, and nature of his employment, and which

is in no way disputed, it is evident that he was a fellow-

servant of Frost.

The testimony clearly establishes the fact that the

said Stuerer was employed to attend to the tele-

graphing at the station of Dillon, which included

the receiving and delivering of orders affecting

the movement of trains. It was his duty, upon

the receipt of any such order, to immediately display

the proper signal, and, upon the arrival of the train,

to notify the conductor and engineer of the receipt of the

order. It was also his duty to attend to the delivery and

receipt of mails, and to assist in unloading and loading

baggage. In order that all passenger trains might be

operated with convenience and dispatch, it was necessary

that somebody be on hand at stations upon their arrival

to attend to this duty. This was Stuerer's duty, in addi-

tion to attending to the signals and taking orders and de-

livering them to the conductor and engineer. From this

it is clear that it was the duty of the said Stuerer to act

in conjunction with the conductor and engineer in the
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proper movement of trains, and especially of passenger

trains, such as was this train No. 5, npjn which the said

Frost was employed. In fact, his assistance and proper

discharge of his duties were essential to the safe and

proper movements of this train.

In no sense was he the superior of Frost, with author-

ity to control him or his engine.

Being a fellow-servant and engaged in the same com-

mon employment, his negligence in failing to dehver the

order of the train dispatcher, thus causing the accident,

was negligence for which the railroad company could

not be liable, in the absence as exists here, of any testi-

mony tending to show that the operator was incompetent

and that tlie company was negligent in retaining him in

its services.

You are, thereft.re, directed to return a verdict for the

defendant, the railway companies.

Which request, the Court refused to give to the jury,

to which refusal the defendants then and there duly

excepted.

That thereupon the defendant further requested the

Court to charge and instruct the jury as follows, to-wit:

Defendants' Kequest No. 1.

" You are instructed that this is an action for damages

sustained by reason of the death of James W. Frost,

alleged to have been caused by the wrongful acts of the

defendants; and, in order to justify a recovery for specific

damages, it is incumbent upon the plaintiff that she

shall prove, by competent evidence, that the estate of said

deceased, or his next of kin, have suffered some damage

by reason of his death, capable of estimation or computa-
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tion in money ; -^nd, in order to justify such verdict for

specific damages, the evidence for the plaintiff must

afford a basis from which the jury can calculate or com-

pute the same. In this case the plaintiff has failed to

furnish sufficient evidence affording such basis for calcu-

lation of specific damages, and, under the testimony, she

would not be entitled, in any event, to more than nominal

damages.

You are therefore instructed, that if the plaintiff is en-

titled to recover at all, you will find a verdict for her in

the sum of one dollar.

Which request the Court refused to give to the jury,

to which refusal the defendants then and there excepted.

That thereupon, the defendants requested the Court to

charge and instruct the jury as follows, to wit

:

Defendants' Request No, 2.

** As to whether the plaintiff is entitled to recover in

this action, you will take into consideration the cause of

the accident resulting in the death of the said Frost, for

the plaintiff will not be entitled to recover at all, unless

you believe from the evidence that the defendant railroad

company was guilty of some act of negligence in the dis-

charge of its duty toward the said Frost, which directly

or approximately contributed to his injury and death. If

you believe, from the evidence, that the accident resulting

in the death of the said Frost was the result solely of the

negligence of the operator, George Stuerer, or of the en-

gineer, Albert Jones, then you are instructed that these

two persons, being fellow-servants of the said Frost, the

plaintiff cannot recover at all."

Which request the Court refused to give to the jury.
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t3 which refusal the defendants then and there duly ex-

cepted.

That thereupon the defendants further requested the

Court tj charge and instruct the jury as follows, to wit

:

Defendants' Request No. 3.

"You are instructed, that if 3^ou believe from the tes-

timony that the accident complained of, resulting in the

death of the said Frost, was occasioned either by the neg-

ligence of the said defendant, Stuerer, or of the said

Albert Jones, the engineer of train No. 32, or by their com-

bined negligence, or if you believe that the accident could

have been avoided by the exercise of ordinary care on the

part of either of them, then plaintiff cannot recover, and

you should return a verdict for the defendants."

That thereupon, in lieu of said request and upon its

own motion, the Court charged and instructed the jury

as follows, to wit

:

Charge of the Court.

The plaintiff in this case, the administratrix of her hus-

band, the deceased's estate, has brou^'ht suit ao^ainst the

defendants for having negligently caused the death of her

husband. There is a statute of Montana—I have for-

gotten the wording of it—that allows such a suit to be

brought. (Sections of the statute, as follows, read to the

jury):

Sec. 981. Whenever the death of a person shall

be caused by the wrongful act, neglect, or default, and

the act, neglect or default is such as would (if death had

not ensued) have entitled the party injured to maintain an

action and recover damages, then, and in every such case
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the person who, or the corporation or company which

would have been hable if death had not ensued, shall be

liable for an action for damages, notwithstanding the death

of the person injured, and although the death shall have

been caused under such circumstances as amount in law

to felony.

Sec. 98*2. Every such action shall be brought by

and in the name of the personal representatives of such

deceased persons, and the amount recovered in every

such action shall be for the exclusive benefit of the

widow, and next of kin of such deceased person, and

shall be distributed to such widow and next of kin in

the proportion provided by law in relation to the distri-

bution of personal property left by persons dying intes-

tate [The Court. That is the rule laid down for assess-

ing the damages]; and in every such action, the jury

may give such damages, not exceeding twenty thousand

dt)llars, as they shal' deem a fair and just compensation

with reference to the pecuniary injuries resulting from

such death to the wife and next of kin of such de-

ceased. Provided that every such action shall be com-

menced within three years after the death of such

person.

You will see that damages are to be assessed with

reference to a fair and just compensation with reference

to the pecuniary injuries resulting from such death to

the wife and next of kin of such deceased person. The

question would be, how much the wife had suffered and

the heirs, on account of the death of this person. As

I understand that statute, it could not exceed twenty

thousand dollars; and now, as I have started to say to

you, it is under this statute the suit is brought
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to recover these damages for tlie negligence of the

railroad company. As 3^011 have heard me state in

deciding the motion in this case, the railroad company,

in changing the time of the running of trains, was re-

quired to notify the engineer and the conductor of the

railroad train that the time had been changed, and if

they failed to do so, that was negligence upon their

part. If they intrusted—the railroad company intrusted

—to any one else to give that notice, and that person,

through negligence on his part, failed to give that no-

tice, why then, the company was liable for that negli-

gence. It was the duty of the company to give that

notice, and if it intrusted that duty to the telegraph

operator, the acts of that telegraph operator were the

acts of the conipany; if he was negligent in this mat-

ter, that was the negligence of the company.

In regard to this matter, in relation to the negligence

of Mr. Jones, the engineer of the otlier train. I have to

say that Mr. Jones was a fellow-servant. He was in

the same line or employment, and would be classed as a

fellow-servant of the deceased. The question f r you

to determine is whether the killing of the deceased in

this case was occasioned by the negligence of Jones, or

was it on account of the negligence of the telegraph

operator. If the killing was the actual negligence of

Jones, and not the negligence of the telegraph operator,

then the company would not be liable. The only evi-

dence there is here upon the negligence of Jones is,

that he might have seen that train, and could have

stopped his own train, and given the signal to the other

train, and the other train would have known there was

a train on the road coming in that direction. There is
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no evidence here that he did see the approaching train,

but only that he might have seen it if he had looked.

I do not know that there is any testimony that shows

that it was his dat}' to have examined the whole track

before him as far as he could see, but it may have been

his duty to do so; but the question arises, was his

conduct the occasion of the death of this party, or was

the conduct of the telegraph operator.

In assessing damages here, you will have to estimate

the damages the best you can under the circumstances.

The only testimony before you upon that subject is:

That the deceased was an engineer; that he was thirty

years of age; that he was a prudent, careful man, and

had already saved some property; that he was a man in

good health. That is about all the evidence there is,

and you can judge from that the best you can how

much the widow has suffered and the heirs have suf-

fered on account of his death. It also appears that he

was receiving one hundred and fifty or one hundred and

sixty dollars per month.

As to the neg igence of Jones, the engineer of train

No. 32, it appears by the testimony that he could have

seen the other train if he had looked. Whether he did

look or not, does not appear in evidence. What he

did do in relation to the matter does not appear in evi-

dence. It does not really appear in evidence that it

was part of his duty to look half a mile ahead on the

track to see whether there was anything there."

To the giving to that part of the said charge given

by the Court, defining the liability of the defendant

railway company for the acts of negligence of the tele-
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graph operator, beginning oa line No. 37 and ending

with line Xo. 49 of said charge, as follows, to wit:

"As you have heard me state in deciding the motion

in this case, the railway company, in changing the time

of the running of trains, was required to notify the en-

gineer and conductor of the railroad train that the time

had been changed, and if they failed to do so, that was

negligence upon their part. If they intrusted—the

railroad company intrusted—to any one else to give

that notice, and that person, through negligence on his

part, failed to give that notice, why then the company

was liable for that negligence. It was the duty of the

company to give that notice, and if it intrusted that

duty to the telegraph operator, the acts of that telegraph

operator were the acts of the company. If he was neg-

ligent in this matter, that was the negligence of the

compan}'." The defendant then and there duly ex-

cepted.

And also to the giving of that part of said charge,

defining the liability of defendant railway company for

the negligence of the said Albert Jones, and containing

the views of the Court as to the nature, extent, and

effect of the testimony in that behalf, commencing

on line No. 56 and ending with line No. 69, as follows,

to wit:

" If the killing was the actual negligence of Jones

and not the negligence of the telegraph operator, then

the company would not be liable. The only evidence

there is here upon the negligence of Jones is that he

might have seen that train, and could have stopped his

own train and given the signal to the other train, and

the other train would have known there was a train on
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the road coming in that direction. There is no evidence

here that he did see the approaching train, but only that

he might have seen it if he had looked. I do not know

that there is any testimony that shows that it was his

duty to have examined the whole track before him as

far as he could see, but it may have been his duty to do

so; but the question arises, was his conduct the occa-

sion of the death of this party, or was the conduct of the

telegraph operator." The defendant then and there du'y

excepted.

Also to the giving of that part of the said charge, fur-

ther defining the liability of the said defendant railway

company, or the negligence of said Jones, commencing

with line Xo. 80, thence to the close of said charge, as

follow^s, to wit:

.

" As to the negligence of Jones, the engineer of train

No. 32. it appears by the testimony that he could have

seen the other train if he had looked. Whether he did

look or not, does not appear in evidence. What he did

do in relation to the matter does not appear in evidence,

It does not really appear in evidence that it was part of

his duty to look half a mile ahead on the track to see

whether there was anything there." The defendants

then and there duly excepted, and tenders this its Bill

of Exceptions in that behalf. And now at the request

of the said defendant, the Oregon Short Line and Utah

Northern Railway Company, this its Bill of Exceptions,

is allowed, signed, and settled, and ordered to be made

a part of the record, this 2Tth day of March, a.d. 1895.

HIRAM KNOWLES,
Judge.
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[Endorsed]: No. 1. Frost v. 0. S. L. & U. N. Ry.

etal. Bill of Exceptions. Filed March 27th, 1895.

Geo. W. Sproule, Clerk.

Service of the within Bill of Exceptions by copy, ac-

knowledged this 26th day of March, 1895. Robinson

& Stapleton and F. T. McBride, Attys. for Plff.

And thereafter, to wit: on the 28th day of March,

A.D. 1895, the following further proceedings were had

and entered of record herein, in the words and figures

following, to wit:

February Term, a.d. 1895, Thursday, the 28th day of

March, a.d. 1895, 17th day of said term.

Hattie Frost, Administratrix of Es- \

tate of J. W. Frost (Deed.), /

vs. ) No. 1.

Oregon Short Line and Utah North-

ern Ry. Co., et al.

Order for Entry of Judgment and Fixing Bond.

The motion of plaintiff herein for entry of judgment

in accordance with verdict, came on regularly this day,

and after due consideration, it is ordei-ed that judg-

ment be entered herein in accordance with verdict.

On motion of attorney for plaintiff, it is ordered that

defendant file a bond herein in an amount of judgment

and ten per cent, additional, to stay execution pending

filing petition for a new trial and hearing thereof.
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And afterwal'ds, to wit: on the 23tli day of March,

A.D. 1895, the judgment of the Court in the said action

was duly entered herein, which said judgment is in the

words and figures following, to wit:

III the United States Circuit Court^ Ninth Judicial Circuity

in and for the District of Montana.

Hattie Frost, Administratrix of the \

Estate of James W. Frost (De-

ceased),

Plaintiff,

vs.

Utah and Northern Railway Com-

pany, Oregon Short Line and

Utah Northern Railway Com-

pany, ET AL.,

Defendants. /

Judgment.

This cause coming regularly on for trial on the 20th

day of March, a.d. 1895, in the above entitled Court,

the said parties appeared by counsel, F. T. McBride and

Geo. W. Stapleton appearing for plaintiff, and Shrop-

shire and Burleigh for the defendants.

A jury of twelve persons were regularly impaneled

and sworn to try said action. Witnesses on the part of

plaintiff and defendants were sworn and examined. Af-

ter hearing the evidence, the argument of couns'^l and

the instructions of the Court the jury retired to con-

sider of their verdict, and subsequently returned into
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Court, and being called answered to their names, and

say: " We, the jury in the above* entitled" case, find a

verdict for the plaintiff for the sum of fifteen thousand

dollars ($15,000) against the defendant, Oregon Short

Line and Utah Northern Railway Company.

"Geo. W. Newkirk, Foreman."

Wherefore, by virtue of the law and by reason of the

premises aforesaid, it is hereby ordered, adjudged and

decreed that the said plaintiff have and recover of and

from the defendant, Oregon Short Line and Utah North-

ern Railway Company, the sum of fifteen thousand

($15,000.00) dollars and her costs of suit herein taxed

at $100.80.

-Done in open Court, this the 28th day of March, a.d.

1895

Judgment entered March 28th, 1895.

Geo W. Sproule,

Clerk.

I, George W. Sproule, Clerk of the Circuit Court of

the United States, for the District of Montana, do here-

by certify the foregoing to be a full, true and correct

copy of the judgment filed and entered in the above-

entitled cause, as the same appears of record in my
office

Atte-«t my hand and the seal of said Circuit Court,

this 28th day of March, a.d. 1895.

(Seal.) Geo. W. Sproule,

Clerk.
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In the Circuit Court of the United States, Ninth Judi-

cial Circuit, in and for the District of

Montana, Southern Division.

Hattie Frost, Administratrix of

the Estate of James W. Frost.

(Deceased),
vs.

I

Utah and Northern Railway Com- / No. 1.

PANY, Oregon Short Line and

Utah Northern Railway Com-

pany, ET AL. /

I, George W. Sproule, Clerk of the Circuit Court of the

United States, for the Ninth Judicial Circuit, District of

Montana, do hereby certify that the foregoing papers

hereto annexed constitute the Judgment Roll in the

above-entitled action.

Attest my hand and the seal of the said Circuit

Court, this 28 day of March, 1895.

(Seal.) George W. Sproule,

Clerk.

Judgment Roll. Filed March 28, 1895 Geo. W.

Sproule, Clerk.

And thereafter, to wit: on the 29th day of March,

1895, the defendants herein filed their Bill of Excep-

tions herein, which said Bill of Exceptions is in the

words and figures following, to wit:



Hattie Frost, Administratrix, Etc. 73

In the United States Circuit Court; Ninth Circuit, in and

for the District of Montana,

Hattie Frost, Administratrix of the

Estate of James W. Frost (De-

ceased),

Plaintiff,

vs.

Utah and Northern Kailway Com-

pany, Oregon Short Line and

Utah Northern Railway Com-

pany, AND George Stuerer,

Defendants.

Bill of Exceptions.

Be it remembered, that the above entitled case com-

ing on to be heard, was regularly tried to the Court

and jury, on the 19th and 20th days of March, 1895;

that the plaintiff, to maintain the issues on her part

introduced the following evidence and testimony, tend-

ing to show her right to recover the damages claimed,

as follows:

That Timothy Farrell was a conductor in the employ

of the defendant, The Oregon Short Line and Utah

Northern Railway Company for nine years, and was a

conductor on the train on which the said James W.

Frost was engineer; that he remembered the collision

in which Frost was killed; there was a white signal dis-

played on the arrival of the train at Dillon ; that indi-

cated that the track was clear; Frost's position was on

the right hand side of the engine. As to how the acci-
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dent occurred, the train was proceeding in the usual

way; about a half mile north of Dillon it collided

with another train, causing the death of Frost; Frost

was thrown from the engine, and was lying on the

ground; the fireman was killed; the collision did not

throw the engines from the track; they were smashed

up together.

Frost had been working for the railway company five

or six years; he was a good man—a very industrious

and saving man; a man of very good habits, about

thirty years of age; everything indicated that he was

a healthy man.

At the time of the collision, the train was running

about eighteen miles an hour; the company rules, gov-

erning the employees, following, were in force:

25. Red signifies danger, and is a signal to stop.

26. Green signifies caution, and is a signal to go

slowly.

27. White signifies safety, and is a signal to go on.

506 When an order is to be transmitted the signal

" 31 " (as provided in rule 509), or the signal " 19
"

(as provided in rule 511), meaning '' Train Order," will

be given to each office addressed, followed by the word

" copy," and a figure, indicating the number of copies

to be made, if more or less than tliree—thus: "31,"

copy "5"; or " 19," copy "5."

524. A fixed signal must be used at each train order

office, which shall display red, when trains are to be

stopped for orders. When there are no orders, the sig-

nal must display white.

When an operator receives the signal ''31 " or " 19,"
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he must immediately display red, and then reply: "red

displayed." The signal must not be changed to white

until the object for which red is displayed is accoQi-

plished.

While red is displayed, all trains must come to a full

stop, and any train thus stopped must not proceed

without receiving an order addressed to such train, or

a clearance card on form specified below, stating, over

the operator's signature, that he has no orders for it.

The issue of clearance cards must be authorized by

dispatchers in all cases, except that when lines are not

working, they may be issued without such authority.

There was a curve at the place of the accident; it oc-

curred on a curve. With reference to Frost's position

on the engine, the track curved to the opposite, to the

west; from his position on the engine he could not see

the approach of another engine very far, perhaps one

hundred feet. As to his chances of stopping the engine

in that distance, he could hare stopped in one hundred

feet in a case of emergency, that is, in case he was

flagged; the emergency stop is made by applying full

force, reversing the engine and applying the air and

sand; the engine was equipped with the necessary ap-

pliances for making that kind of a stop ; he could have

stopped his engine in one hundred feet; upon arriving

at Dillon, passengers were delivered and taken on, the

train registered and the baggage and express loaded; by

registered is meant the registering of the time of the

arrival and departure of the train, and whether it is

carrying signals and what kind ; the registry is kept on

the window of the operator, he saw the operator when

he went in to register; he said nothing about any orders
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for the train; there was nothing to indicate that he had

any orders for the train; learned afterwards there was

an order; if that order had been delivered to the con-

ductor, the accident could not possibly have occurred;

if the order had been delivered the train would not

have departed from Dillon until 2:45, and the other

train would have arrived there at tliat time, or before,

and been out of the way entirely; the accident occurred

at 2:43, about one-third of a mile outside of the switch;

after leaving Dillon, train No. 5 stopped at the water

tank for water; did not notice the approach of train No.

32; train 32 was a mixed train; it carried passengers

running between Dillon and Butte; it was coming from

Butte and train 5 was leaving Dillon going in the di-

rection of Butte. The map showing the track, station

of Dillon, the point of the accident and vicinity is a sub-

stantially correct representation thereof; the accident

occurred at the point marked "A" on the map, that is,

about one-third of a mile from the water-tank.

That the plaintiff, Hattie Frost, lives in South Butte;

is tlie administratrix of the estate of James W. Frost;

that Frost died eight days after the accident, and the

accident occurred on February 1st; he was thirty years

old in June, 1891; he was earning one hundred and

fifty or one hundred and sixty dollars per month
;
he was

of a saving disposition; had accumulated two dwelling-

houses and two business-houses in South Butte; he was

a healthy man.

Plaintiff rests.

And the defendant, the Oregon Short Line and Utah

Northern Railway Company, to maintain the issues on
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its part, offered and introduced evidence and testimon}-

tending to show that the plaintiff had no legal right to

recover in this action, as follows:

That M. D. Rice is the roadmaster of the defendant;

is familiar with the point of the road where Frost was

injured; map submitted represents the relative location

of the track, the station at Dillon, and surroundings in

the vicinity of the point of the accident; the black cross

marks on map represents distances of one hundred feet

each; the accident occurred at the point marked "A";

the distance, as measured from the water-tank to the

place of the accident, is 2200 feet; the engineer, on his

engine at the water-tank, could see down the track

toward the point of the accident about 200 feet; by

looking across through the other side of the cab, he

could see the traik 3700 or 3800 feet away ; he could

see an engine on the track at that distance by looking

across; that would be at the point about where the

bridge is marked; the engineer on the train coming

from the north could, from the point marked '" B" on

the map, look across and see another train at the water-

tank; there was nothing to obscure the view of the

track from there to the place of the accident; the track

would be continually in view for that distance; it would

be in plain sight all the time; there is a very little grade

on the track from the point " B," and it continues up-

grade to the station; a train coming from the north

would be going up-grade, while the train coming from

the water tank, south, would be going down-grade.

Witness measured these distances ; there were no wil-

lows or large trees to obscure the view; from where there

would be nothing to obscure the view to the place of the
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accident, it is 1600 feet. Witness examined the ground

with an engine on the Friday or Saturday preceding the

trial of this case, to determine whether there was any-

thing to obscure the view. There was only a bunch of

trees right at the bridge arid a few willows; but a person

sitting on an engine could see over them, looking across

toward the water- tank. I don't know whether any wil-

lows have been cut away since the accident or not.

E. C. Manson is chief dispatcher, with headquarters

at Pocatello, in the employ of the defendant, the Oregon

Short Line and Utah Northern Railway Company; re-

members the accident in which Frost was killed ; was

train master at that time ; the train dispatcher issued all

orders over the signature of the Superintendent; that the

operator, George Stuerer, was employed by E. C. Man-

son, train master ; his record was good ; he was a fair

operator ; the duties of the operator at Dillon Station

were to handle all Western Union and all company tele-

graphing, look after and help with the baggage and

mails, putting them on and oif trains; these were the

usual and ordinary duties of the operator at that time

and are at the present ; there was one passenger train a

day each way at that time, and a mixed train that carried

a coach for passengers; that was train 32; train No. 5

was due at Dillon at 2:37; that was the reoular meeting:

place for it and train No. 32 ; the order to trains Nos. 5

and 32, issued that day and introduced in evidence, was

written by the operator, Stuerer,

The train dispatcher, under the rules, has the right to

hold any train by giving a special order, different from

the time card; the south bound train that day was a little

late, and, by giving it a few minutes of the time of train 5,
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they would meet at Dillon ; he sent this order to the

operator at Dillon, and it was the 'duty of the operator,

on receipt of this order, to turn the signal " red," and

when the operator repeated the order back, the dis-

patcher supposed that he had turned the signal; it was

his duty to do so, and if he had done so, there would not

have been any accident ; it was Stuerer's duty, the oper-

ator, to deliver that order to the conductor of train 5, on

its arrival; the order was received at Dillon at 2:05 ; the

order introduced is the one received by the operator on

that day ; it shows on its face that the operator repeated

it back to the dispatcher, because of the dispatcher's

" O K" on it ; each dispatcher keeps a book, and keeps

all orders in the book, and sends " O K" when the oper-

ator repeats it back as correct ; the operator has to re-

peat the message to the dispatcher after he receives it

in his own liandwriting, and, by repeating it back, he

gives the dispatcher to understand that the signal is dis-

played. Tlie dispatcher's book shows that this order

was answered by the operator ; it could not get into the

dispatcher's book only by being repeated ; the book con-

taining the order is the dispatcher's book, the rules re-

quire him to keep.

The train dispatcher's book contains the following

record of the order issued to trains Nos. 5 and 32 :

Feb'y 1st, '91.

'' 5 No. 5 Dn. O K Gr. 2:03 p.

No. 32, Gl.

No. 5 will wait at Dillon until 2:45 p. for No. 32.

Sheperd, No. 32, 2:05 p. m.

The signature " Sheperd " indicates that he was the

conductor of train 32, and had received the order from the
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operator at Glenn; nothing in the book to indicate that

the conductor of train 5 got the order; if he had got the

order his signature would appear in the book; the opera-

tor would have repeated it to the dispatcher; if the sig-

natures of both conductors appeared in the book, it would

indicate that the order was complete; the "O K.' on the

order meant that the operator had received it and had

repeated it back to the dispatcher, and that it had been

received correctly ; the books shows that it had been

repeated back to the train dispatcher, and then the train

dispatcher sent back his " O K," and when the operator

repeats the order back to the train dispatcher, according

to ^the rules, that goes to show that the signal had been

displayed ; the operator does not have to say that the

signal is displayed ; the operator had no right to repeat

the order back until the signal is displayed ; that is part

of the rules.

When the operator at Dillon repeated the order that

the signal had been displayed, the dispatcher would

give the "O K," and then let train 32 go on ; when the

dispatcher sends his *' O K," the operator puts it and the

time that he gets the "OK" on the order that he pre-

serves; the order show^s the time when the " O K " was

given ; if the order had been delivered to the conductor

of train 5, the copy introduced would show the signa-

ture of the conductor.

The order as taken and received by Stuerer, the oper-

ator, IS as follows :
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Union Pacific Railway.

Telegraph Train Ordei;, No. 25.

Supsrinteiideiit's Office Poca. 2/1, 1891,

Form
31

For Dillon, to C. & E. of 5.
Form
81

No. 5 will wait at Dillon until 2:45 p.m. for No. 32.

W. L. R.

Conductor and engineer must each have a copy of

this order.

Time Received M/ K Given at 2:05 p. m.

Conductor Train Made At Received By

The letters " C. & E." mean conductor and engineer;

the signature *' W. L. R." stands for the name of the

Superintendent, W. L. Ryder; the rules provide that

all these orders shall be over the signature of the Su-

perintendent.

Stuerer, the operator, had been employed at this sta-

tion nearly two years; the occasion for the giving of this

order was to avoid delaying train No. 32 at Apex; the

dispatcl^ier is held responsible for all delays. Train 32

left Glenn at 2:08; it is 18 miles from Glenn to Dillon;

it should have been at Dillon at 2:40, but it had until

2:45; to have arrived at Dillon at 2:40 would have

given the train 32 minutes to make the run in; the train

has made it in that time; it could make it in 30 min-

utes; the regular schedule time of this train 32, be-
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tween Glenn aiicl Dillon, was about one hour and 20

minutes, on account of local work it had to do; it could

make the run in 30 minutes and make it safely.

The engineer of train 32, coming in that day, could

look across and see a train coming towards him; he

certainly ought to have seen it; train 32 on that day

should have been at Dillon by 2:40, because the rules

provided that they shall be in on the switch 5 minutes

ahead of the time given to reach their destination.

After the accident it was found that the lever on en-

gine 32 was set at a dead center; that indicated that

the engine was working; the throttle-valve was open;

the shock of the collision, however, may have opened

the throttle, but the shock could not have placed the

lever on a dead center; the air was set on the engine;

that was about all that there was to indicate that he had

made any effort to stop his engine; engineer Jones could

have stopped; he could have seen the other train at the

tank, and at any time after leaving the tank, if he had

been looking; his train consisted of a coal car and a

combination coach; the grade is a little up hill coming

toward Dillon; in case the engineer of train 32 had been

running at the usual and ordinary speed he could have

stopped it in about 500 feet; he could have made the

stop in that distance by reversing the lever and open-

ing the sand; he had air on the tender; by using the air

alone, without reversing the engine, he could have

stopped in about 300 feet; it might probably have taken

four or five hundred feet from the point marked "B " on

the map. the engineer of train 32 could keep in view a

train approaching from the other direction until he got to

the station; it is about three quarters of a mile from the
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point " B" to the water-tank; there was nothing from

the point "B" to obscure the view of engineer Jones;

he could see the whole track and everything in the

yards; his seat on the engine is high enough to enable

him to look over the willows; train 5 coming north that

dav had six cars.

Tliat the defendant had provided the following addi-

tional rules for the government of operators and train-

men:

Rule Xo. 23. Conductors, enginemen, firemen, brake-

men, station-agents, telegraph operators, switchmen,

switch-tenders, track-foremen, road and bridge watch-

men, and all other employees whose duties may require

them to give signals, must provide themselves with the

proper appliances and keep them in good order and

always ready for immediate use.

Rule No. 24. Flags of the proper color must be used

by day, and lamps of the proper color by night, or

whenever from fog or other causes the day signals can-

not be clearly seen.

Rule No. 86. When a train of inferior class meets

a train of superior class on single track, the train of in-

ferior class must take the siding and clear the train of

superior class five minutes. A train of inferior class

must keep five minutes off the time of a train of su-

perior class following it.

Rule No. 90, No train must leave a station expect-

ing to be met or passed at the next station by a train

having the right of track, unless it has full schedule

time to make the meeting or passing point, and clear

the track by the time required by rules Nos. 85 and

86.
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Rule No. 500. Special orders directing movements

varying from or additional to the time table, will be

issued by the authority and over the signature of the

Superintendent. They are not to be used for move-

ments that can be provided for by rule or time table.

They must not contain information or instructions njt

essentially a part of them.

They must be brief and clear, and the prescribed forms

must be used when applicable ; and there must be no era-

sures, alterations or interlineations.

Transfers of orders from one dispatcher to another shall

be in writing in the train order book, dated and timed,

with complete list of unexpired orders ; or, if done by

telegraph, the above shall be transmitted, an under-

standing returned and complete given before the author-

ity is exercised by another person.

Rule No. 501. Each order must be given in the same

words to all persons or trains directly affected by it, so

that each shall have a duplicate of what is given to the

others. Preferably, an order should include but one speci-

fied movement.

Rule No. 502. Orders will be numbered consecutively

for each day as issued, beginning with No. 1 at midnight.

Rule No. 503. Orders must be addressed to those

who are to execute them, naming the place at which each

is to receive his copy. Those for a train must be ad-

dressed to the conductor and enginemen, and also to a

person acting as pilot. A copy for each person addressed

must be supplied by the operator.

Rule No. 504. Each order must be written in full in

a book provided for the purpose at the chief dispatcher's
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office ; and with it must be recorded the names of train-

men and others who have signed for the order ; the time

and signals showing when and from what offices the or-

der and responses were transmitted, and the train dis-

patcher's initials. These records must be made at once

on the original copy, and not afterwards from memory or

memoranda.

Rule No. 505. The terms " inferior right " and "infe-

rior right " in these rules refer to the rights of trains un-

der the time table and train rules, and not to rights under

special orders.

Rule No. 507. An order to be sent to two or more

officers must be transmitted simultaneously to as many as

practicable. The several addresses must be made in the

order of superiority of rights of trains and each office will

take only its proper address. When not sent simul-

taneously to all, the order must be sent first for the train

having the superior right of track.

Rule No. -508. Operators receiving orders must write

them out in manifold during the transmission, and make

the requisite number of copies at one writing, or trace

others from one of the copies first made.

Rule No. 509. When an order has been transmitted

preceded by the signal " 31," operators receiving it must

(unless otherwise directed) repeat it back at once from the

manifold copy, and in the succession in which their

several offices have been addressed. Each operator re-

peating must observe whether the others repeat correctly.

After the order has been repeated correctly by the oper-

ator required at the time to repeat it, the response "OK"
authorized by the train dispatcher will be sent simul-
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taneously to as many as practicable, naming each office.

Each office must write this on the order with the time

and then reply " ii O K " with his office signal.

Those to whom the order is addressed, except engine-

men, must then sign their names to the copy of the order

to be retained by the operator, and he will send their

signatures to the Superintendent. The response complete

with Superintendent's initials will then be given, when

authorized by the train dispatcher. Each operator re-

ceiving this response will then write on each copy the

word "complete" the time, and his last name in full;

and will then deliver a copy to each person included in

the address, except engine-men, and each must read his

copy aloud to the operator. The copy for each engine-

man must be delivered to him personally by the con-

ductor, and the engine-man must read it aloud in the pres-

ence of the conductor and understand it before actins:

upon it.

Rule No. 510. For an order preceded by the signal

'' 31," complete must not be given to the order for de-

livery to a train of inferior right until " O K " has been

given to and acknowledged by the operator who receives

the order for the train of superior right. Whenever

practicable, the signature of the conductor of the train of

superior right must be taken to the order and " com-

plete " given before the train of inferior right is allowed

to act upon it.

After "0 K " has been given and acknowledged, and

before "complete" has been given, the order must be

treated as a holding order for the train addressed, but
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must not be otherwise acted upon until "complete"

has been given.

Rule Xo. 511. When an order has been transmitted,

preceded by the signal " 19," operators receiving it must

(unless otherwise directed) repeat it back at once from

the manifold copy, and in the succession in which the

severaJ offices have been addressed. Each operator re-

peating must observe whether the others repeat cor-

rectly. After the order has been repeated cor-

rectly, the response "complete" with the Superintend-

ent's initials will be given, when authorized by the

train dispatcher. Each operator receiving this response

must write on each copy the word " complete," the time,

and his last name in full, and reply " ii complete," with

his office signal, and will personally deliver the order

to the persons addressed without taking their signa-

tures.

Rule No. 518. The order, the " K," and the "com-

plete " must, each in transmitting, be preceded by "31"

or " 19," as the case may be, and the number of the

order thus, "31 No. 10," or " 19 No. 10." In trans-

mitting the signature of a conductor, it must be pre-

ceded by " 31," the number of the order, and the train

number, thus "31," Xo. "10/' train No. "5." After

each transmission and response, the sending operator

must give his office signal.

Rule No 514. The operator who receives and deliv-

ers an order must preserve the lowest copy. On this must

appear the signatures of those who sign for the order,

and on it he must record the time when he receives it;

the responses; the time when they are received; his own
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name the date, and the train number for which places

are provided in the blanks. These copies must be sent

to the Superintendent daily.

Rule No. 527. The following signs and abbrevations

may be used:

Initials for Superintendent's signature.

Such office and other signals as are arranged by the

Superintendent.

C & E—for Conductor and Engine-man.

K as provided in these rules.

Min—for Minutes.*

June—for Junction.

Frt—for Freight.

No—for Number.

Eng—for Engine.

Sec—for Section.

Opr—for Operator.

99—to clear the line for Train Orders and for Oper-

ators to ask for Train Orders.

31 or 19—for Train Orders, as provided in the rules.

The usual abbreviations for the name of the months

and stations.

Also Examoles Nos. 1 and 2, under the head " Forms

of Train Orders."

(1)—No. 2 has right of track against No. 1, Mecca to

Mirbat.

(2)—Extra 37 has right of track against No. 3, Natal

to Ratlam. (Note—The terms ^' superior right " and

" inferior right," here and elsewhere in these rules,

refer to the rights of trains under the time table and

train rules, and not to rights under special orders.)
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Also Example No. 2, under the head " Form E

—

Time Orders."

(2)—No. 1 will wait at Muscat until 10 a.m. for

No. 2.

Under Form (2) the train of superior right must not

pass the designated point before the time given, unless

the other train has arrived. The train of inferior right

is required to run with respect to the time specified, the

same as before required to run with respect to the reg-

ular schedule time of the train of superior right.

When the dispatcher wishes to transmit a train order

he precedes it with the signal " 31 " or
'

' 19 "
; for signal

" 31 " the order will be written on a white blank, and

for " 19 " on a green blank; the white is for a train to

make a stop, and the green for slow orders; when the

operator gets the signal No. " 31 " he understands that

he is getting a train order.

The operator, Stuerer, had no authority over the en-

gineer or trainmen of train 5; no authority to direct

them; he had no authority to order or do anything that

would conflict with the rules or any order; he had no

authority to vary any order transmitted to him; the op-

erator was under the immediate control of the train

dispatcher, and the engineer was under the immediate

control of the train dispatcher; he was supposed to

have them in charge while they were on the road mov-

ing.

The " K " means that the order had been repeated

correctly to the train dispatcher, and as far as the dis-

patcherknew, train 5 would be held at Dillon ; the cause of

the collision was that the operator did not give the order

to the conductor as soon as it arrived at the station;
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the master mechanic employs the engineers; the train

master and Assistant Superintendent employs trainmen,

and the chief dispatcher employs the operators; the

rules provide that after a train leaves the terminal, the

men in charge of the train are under the control of

the dispatcher and subject to his orders; the master

mechanic employs engineers along the line of his divi-

sion; the division extends from Lima to Butte, and the

master mechanic is stationed at Pocatello. The chief

dispatcher employs the operators, and the master me-

chanic employs the engineers. The operators are under

the control of the dispatcher, and the engineers under

the control of the master mechanic in so far as their

employment and discharge is concerned. At the station

of Dillon there is provided means for signaling trains.

There is a standard signal displayed perpetually day

and night; it is a signal-board in the shape of a cross;

one arm is white and the other is red; it is operated by

a lever from the operator's desk; it is close to where

the instrument is located; it is within reach of the

operator at his instrument; the operator can display

the signal after receiving an order without leaving his

seat.

Engineer Albert Jones on train 32 that day could have

seen the train approaching very plainly, if he had had his

eyes open at all, or if he was looking in that direction ; he

had a view coming south of three-quarters of a mile
;
go-

ing south he could see right across the curve ; after he

struck the bridge he would have a good view ; running

on this special order 32 minutes would have been ample

time for train No. 32 to reach Dillon from Glenn ; under

this special order, it was the duty of Jones to get into
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Dillon at 2:40, or remain at Apex until No. 5 passed;

this was his duty under the rules.; there was no reason

why he should not have been at Dillon by 2:40, so far as

the distance is concerned, or unless somethino; went wrona:

with his engine ; in that event it was his duty to protect

his train with a flag ; the rules required him to do that

;

train No. 5 was not flagged or signaled by him.

The foregoing being all the testimony offered or intro-

duced by either party, and the testimony being closed,

the defendant thereupon moved the Court to direct the

jury to return a verdict for the defendant upon the testi-

mony, which motion, upon argument of counsel, and the

Court being fully advised in the premises, was, by the

Court, overruled, and the case submitted to the consid-

eration of the jury, to which ruling the defendant then

and there duly excepted and tenders this, its Bill of Ex-

ceptions, in that behalf

And now, on the request of the defendant, the Oregon

Short Line and Utah Northern Railway Company, this

its Bill of Exceptions is allowed, signed and settled and

ordered to be made a part of the record, this 4th day of

April, A.D. 1895.

HIRAM KNOWLES,
Judge.

[Endorsed]: No. 1. Frost vs. O. S. L. & U. N. Ry.

Co. et al. Bill of Exceptions. Filed March 29, 1895.

George W. Sproule, Clerk.

Service of the within Bill of Exceptions by copy ac-

knowledged this 26th day of March, 1895.

ROBINSON & STAPLETON and

F. T. M'BRIDE,
Attys for Plfl*.
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And thereafter, to wit : the 3rd day of September,

1895, the following proceedings were had and entered of

record herein, which are in the words and figures follow-

ing, to wit

:

September Term, a. d. 1895, Tuesday, the 3rd day of

Sept. A. D. 1895. ' First day of said Term.

Hattie Frost, Admistratrix of Es-

state of J. W. Frost (Dec'd),

vs. \ No. 1.

Oregon Short Line and Utah

Northern Railway Company.

Order Passing Motion for New Trial.

Ordered that motion for a new" trial be passed, to be

called September 4th, 1895.

And thereafter^ to wit : on the 4th day of September,

1895, the following further proceedings were had and

entered of record herein, which are in the words and fig-

ures following, to wit

:

September Term, a.d. 1895, Wednesday, the 4th day of

Sept., A.D. 1895. Second day of said Term.

Hattie Frost, Adm'x., "N

vs. I

> No. 1.

Oregon Short Line and Utah
j

Nor. Ry. Co. j

Order Setting Motion for New Trial for Hearing.

Motion for new trial ordered set for hearing Septem-

ber 6th, 1895, at 10 A.M.
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And thereafter, to wit : on the 6th day of September,

1895, the following further proceedings were had and

entered of record herein, which are in the words and fig-

ures following, to wit :

September Term, a.d. 1895, Friday, the sixth day of

September, a.d. 1895. Fourth day of ^aid Term.

Hattie Frost, Administratrix of \

Estate of J. W. Frost (Dec'd), I

vs.
) No. 1.

Oregon Short Line and Utah

Nor. Ry. Co.

Submission of Motion for New Trial.

This cause heretofore set for hearing on the motion of

defendants for a new trial, came on regularly this day,

J. S. Shropshire, Esq., appearing as counsel for defend-

ant, and F. T. M'Bride, Esq., appearing on behalf of the

plaintiff, and after argument of counsel, motion submitted

to the Court for consideration and decision.

And thereafter, to wit : on the 24th day of Septem-

ber, A.D. 1895, the following further proceedings were

had and entered of record herein, which are in the words

and figures following, to wit

:

September Term, a.d. 1895, Tuesday, the 24th day of

September, 1895. Seventeenth day of said Term.

Hattie Frost, Administratrix of the

Estate of J. W. Frost (Dec'd),

vs. ^ No. 1.

Oregon Short Line and Utah

Northern Railway Company.
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This cause came on this day for the judgment and de-

cision of the Court on motion for a new trial, and after

due consideration, it is ordered that said motion be, and

the same hereby is denied.

And thereafter,' to wit : on the 24th day of Septem-

ber, A.D. 1895, the opinion of the Court overruhng mo-

tion for a new trial was filed herein, which said opinion

is in the words and figures following, to wit

:

In the United States Circuit Court, District of 3Iontana,

Southern Division.

Hattie Frost, Administratrix of the '\

Estate of James W. Frost (Dec'd),

vs. }^

Oregon Short Line and Utah Nor-

thern Railway Company.

Opinion Denying Motion for New Trial.

James W. Frost was an engineer in the employ of the

Oregon Short Line and Utah Northern Railway Com-

pany. He was killed while in such employ, and his wife,

as administratrix of his estate, brought this suit, alleging

that he was killed through the negligence of said com-

pany, and asked damages. The action was authorized

under the provisions of Sections 981 and 982 of the

Compiled Laws of Montana, which reads as follows :

Sec. 981. '' Whenever the death of a person shall be

" caused by the wrongful act, neglect or default of

" another, and the act, neglect or default is such as
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" would (if death had not ensued) have entitled the party

" injured to maintain an action and recover damages, then

" and in every such case the person who, or the corpor-

" ation or company which would have been liable if death

" had not ensued, shall be liable for an action for dam-

" ages, notwithstanding the death of the person injured,

" and although the death shall have been caused under

*' such circumstances as amount in law to felony."

Sec. 982. " Every such action shall be brought by and

" in the name of the personal representatives of such de-

*' ceased persons, and the amount received in any such

** action shall be for the exclusive benefit of the widow

" and next of kin of such deceased person, and shall be

" distributed to such widow and next of kin in the pro-

" portion provided by law in relation to the distribution

'' of personal property left by persons dying intestate,

" and in every such action the jury may give such dam-

" ages, not exceeding twenty thousand dollars, as they

*' shall deem a just compensation, with reference to the

" pecuniary injuries resulting from such death, to the

*' wife and next of kin of sucli deceased
;
provided, that

*' every such action shall be commenced within three

** years after the death of such person."

The evidence in the case showed that said James W.

Frost, on the 1st day of February, 1891, was an engineer

on one of defendant's passenger trains, termed No. 5, and

which train was running north on the railroad track of

defendant toward the city of Butte, Montana. On that

date there was also another train on said track belong-

ing to defendant running south from said City of Butte

to Dillon in said State. This train was termed No. 32.

On said day train No. 5 was running on schedule time,
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and train No. 32 was behind time. The train dispatcher

of said company, having his office at Pocatello, Idaho,

finding that train No. 32 was behind time, sent an order

by telegram to the condnctor of said train No. 32, di-

rected to a station on the line of said road, called Glenn,

to go to Dillon, using the time of train No. 5. At the

same time, he sent an order to Dillon, to the conductor

of train No. 5, to stop at Dillon, 2:45 p.m., for train No.

32. The telegraph operator, Stuerer, at Dillon, did not

give the conductor of said train No. 5 this order as he

was required, and he did not change the signals at the

Dillon station, as required by the rules of the company.

Signal white, which was displayed, signified that the

track was clear. Had he displayed red, as he should

have done, it would have indicated that the train was

to stop for orders. In consequence of this failure to

give the conductor of train No. 5 the order of the train

dispatcher, and of his fai ure to display the signal red,

train No. 5 proceeded north from Diliion, on the regular

schedule time, and at a short distance north from said

place collided with said train No. 32; and, on account

of this collision, engineer Frost received such injuries

as caused his death. It seems that the telegraph oper-

ator, Stuerer, received the said dispatch from the train

dispatcher at Pocatello, repeated the same back to said

train dispatcher, and received the dispatch "0 K," which

indicated that the order received at Dillon was correct.

Under these circumstances, there can be no doubt but

that the said Frost was killed on account of the negli-

gence of said telegraph operator at Dillon.

The defendant asked the Court to instruct the jury to
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bring in a verdict for defendant on the ground that the

company was not liable for the negligence of its telegraph

operator under the circumstances presented, as he was a

fellow-servant of the deceased, Frost. The Court re-

fused to give this instruction and charged upon this point

as follows

:

''As you have heard me state in deciding the motion in

" this case, the railroad company in changing the time of

" the running of trains, was required to notify the en-

" gineer and conductor of the railroad train that the time

" had been changed, and if they failed to do so, that was

" negligence upon their part. If they intrusted—the rail-

" road company intrusted—to any one else to give tliat

" notice, and that person through negligence on his part

" failed to give that notice, why then the company was

" liable for that negligence. It was the duty of the

" company to give that notice, and if it intrusted that

" duty to the telegraph operator, the acts of that tele-

" graph operator were the acts of said company. If he

" was negligent in tliis matter, that was the negligence of

" the company."

Counsel for defendant excepted to the refusal of the

Court to give the above instruction asked by it, and to

the giving of the above portion of the charge, the Court

gave to the jury. The jury found a verdict for plaintiff.

Defendant petitioned the Court for a new trial, and

assio'ned the above rulina;s as a Q;round therefor. Plain-

tiff's counsel insist that there were other matters pre-

sented to the jury which would have justified the verdict

they found. If the Court erred in refusing the instruc-

tion asked by defendant or in giving the portion of the
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charge above named, either of these errors are sufficient

to justify the Court in awarding a new trial.

The point involved in the position taken by the

Court is: Was the telegraph operator at Dillon a

fellow-servant of Frost, or was he, in the matter of notice

of a change of running time of the train upon which

Frost was an engineer, performing a duty which the

said railway company was required to perform itself,

and could not intrust to another without said other per-

son representing the said company and acting for it?

If the said operator was only a fellow-servaut of Frost

in the matter of giving notice of the change of the time

of running trains, then tlie company was not liable for

his negligence. Frost, as an employe of the said rail-

way company, undertook, as one of the risks of his em-

ployment, that he would suffer the consequences arising

from the negligence of a fellow-servant in a common

employment with him, and that the railway company

should not be responsible therefor.

It is conceded that it was the duty of the railway

company to establish the lime for running trains, the

hour of their departure and arrival at stations, and

their speed. This is usually done by the train dispatcher

establishing wdiat is termed a time table. This is the

act certainly of the company. If a time table is

changed temporarily, this must be done by the traCin

dispatcher. He acts in both cases in the name of the

Superintendent of the Company or of its road.

A railway company, however, does not perform its

whole duty to its employes when it establishes a time

table, either general or temporary. It should exercise

reasonable care, under all the circumstances, to bring
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this time table to the notice of all persons who are

charged by it with the operating of trains on its railway

track. The notice of a temporary change in a time

table is as necessary as the notice of the general time

table. The temporary change is made by the train dis-

patcher, using the name of the Superintendent of the

road.

There is more danger to be apprehended from the es-

tablishment of a temporary time table, when a general

one has been in use, than from the establishing of a

general time table in the first place. It is admitted in

the Baltimore k 0. R. Co. v, - 'amp, 65 Fed. Rep. 952,

960, that a train dispatcher, in establishing a general,

temporary or special time table, acts as a representative

of the company, and that the duty devolves upon the

company of giving notice of these several time tables to

those who are to operate trains on its track. It is said

in the same case, by the Court: "It is the further

'* duty of the company to promulgate the rules and

" time table, and to see to it that they are brought to

" the knowledge of their employees engaged in running

" their trains. Whenever the time table is disregarded

'' and trains are run upon telegraphic orders, this is

" but the establishment of a temporary time table by

" the company.

The cases cited by the Court in that case, fully main-

tain this rule

When the act to be performed is one which it was

the duty of the railway company, as master, to exe-

cute, can it in any way transfer this duty to another and

enonerate itself from liability in case this other person
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is negligent in its performance? I think, under estab

lished Federal authority, it cannot.

In the case of Hough v. Railway Company, 100 U. S.

213, the (Supreme Court, after stating that the duty was

cast upon a railroad corporation, of providing suitab e

machinery and appliances to be used by its employees,

held: " Those at least in the organization of the cor-

'' poration who are invested with controlling or superior

" authority in that regard, represent its 'egal person

-

" ality; their negligence, from which injury results, is

" the negligence of the corporation. The latter cannot,

'' in respect to such matters, interfere between it and

" the servant who has been injured without fault on his

' part, the personal resposibility of an agent, who, in ex-

" ercising the master's authority, has violated the

'' duty, he was as well to the servant as to the corpora-

" tion."

In the case of Northern Pacific v. Herbert, IIG U S

642, the Supreme Court approved of the rule above

announced. In that case, the defendant in error was a

brakeman on one of the trains of plaintiff in error,

and was injured in the Northern Pacific R. Co.'s yard

at Bismark, Dakota, on account of defective car. The

Court, after stating, that if the .railroad, conipany ap-

pointed no one to look after its cars and keep them in

repair, was guilty of negligence, said:

" If, however, one was appointed by it, charged with

" that duty, and the injuries resulted from his negli-

"-gence in its performance, the company is liable. He
" was, so far as that duty is concerned, the representa-

'' live of the company; his negligence was its negli-

" gence, and imposed a liability upon it."
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So far as the providing and maintaming suitable ma-

chinery and appliances for his 'employees, these two

cases establish the rule that a master cannot, b}^ dele-

gating his authority in regard thereto, escape liability

for the negligence of such person; that such person

acts for him, and is his representative.

The case of Baltimore & Ohio Railroad v. Baugh,

149 U. S. 386, was one which was undoubtedly fully

considered. In it the rules of law applicable to the

duty of a master toward his servants was quite fully

stated. In it the Court said:

'' Agiin. a master employing a servant, impliedly en-

" gages with him that the place in which he is to work

" and the tools or machinery with which he is to work,

" or by which he is to be surrouuiled, shall be reason-

" ably safe. It is the master who is to provide the

." place and the tools and the machinery, and when he

'' employs one to enter into his service, he impliedly

" says to him that there is no danger in the place, the

" tools and the machinery than such as is obvious and

" necessary. Of course, some places of work and some

*' kinds of machinery are more dangerous than others;

'' but that is something which inheres in the thing

" itself—which is a matter of necessity, and cannot be

" obviated. But within such limits, the master who

" provides the place, the tools and the machinery,

" owes a positive duty to the employe in respect

" thereto. That positive duty does not go to the ex-

•' tent of a guarantee of safety; but it does require

" that reasonable precautions be taken to secure safety,

" and it matters not to the employe by whom that safety
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" is secured, or the reasonable precautions therefor

" taken. He has the right to look to the master

" for the discharge of that duty, and if the master, in-

' stead of discharging it himself, sees fit to have it

" attended to by others, that does not change the mea-

" sure of obligation to the employe, or the hitter's

" right to insist that reasonable precaution shall be

^' taken to secure safety in these respects. Therefore,

" it will be seen that the question turns rather on the

" character of the act than on the relations of employees

" to each other. If the act is one done in the dis-

'' charge of some positive duty of the master to the

" servant, then negligence in the act is the negligence

" of the master."

In addition to the duty of the master to provide proper

tools and machinery for the use of his servants, we have

the additional duty stated in this case that he must exer-

cise reasonable care in providing a safe place for his

servant to work. Under what head of the list of duties

required of a master toward his servant shall we place

the duty of a railroad company to establish time tables and

give notice thereof to those engaged in managing and

running trains ? I apprehend we must class that duty

under the head of the obligation of the master to provide

a suitable place for his servant to work in. This being

the case, the duty of giving notice to those running a train

devolves upon the railroad company, and those who

undertake or are intrusted with this office, personally

represent it.

As is shown by the above authorities a master cannot

delegate the duty of providing a safe place in which his
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servant is called upon to work so as to escape responsibil-

ity if there is a want of proper care in providing such

place. In the case of Baltimore & Ohio R. Co. v. Camp,

supra, it is sought to make a distinction between the duty

of the master as to giving notice of a general time table,

and his duty as to a temporary time table. It is claimed

that when a general time table is established, ample time

is afforded for giving notice thereof, but that a different

state of facts exists when a temporary time table is

established. In this case, however, it is admitted that

the establishing of a temporary time table is the work of

the railroad company, and the duty of giving notice of

any time table, general or temporary, devolves upon it.

How can it be claimed then that in one case more than an-

other, this duty of the master can be turned over to a fel-

low-servant of those who are operating his trains and be

relieved from liability? The duty of giving notice in

both classes of time tables is the duty of the master, and

the master cannot delegate his dut}'^ to another without

being responsible for his negligence. That is the rule

undoubtedly established by the Supreme Court. The

character of the act determines the duty of the master.

In this case of the B, & O. R. Co. v. Camp, the

Court quotes this approvingly from Slater v. Jewett, 85

N. Y. 62 :

"It is not true that an occasion like this it is the duty

*' of the master or a part of his contract to see to it as

" with a personal sight and touch, that notice of a tem-

*' porary and special interference with a general time table

** comes to the intelligent apprehension of all those whom
" it is to govern in the running of trains. It is utterly

" impracticable so to do, and a brakeman or a fireman on
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" a train knows that it is, as well as any person connected

" with the business. He knows that trains will often and

" unexpectedly require to be stopped and that such

" orders must, from the nature of the case, be given

" through servants skilled in receiving and transmitting

" them. If there is due care and diligence in choosing

" competent persons for that duty, negligence by them in

" the performance of it is a risk of the employment that

*' the co-employe takes when he enters the service."

This language might be used in regard to many mat-

ters in managing a railroad which are classed as the

duties of the company owning the same. It cannot be

expected that the company, as with a personal sight

and touch, will examine every car-wheel and truck of a

railroad train it operates on its track, and it is evident

that the examination of such appliances must be made

by an employe. The same remarks may be made in

regard to a railroad track. It cannot be expected that

ever}^ railroad company can, as with personal sight and

touch, examine every rail of iron or steel or every

bridge or trestle along its road. Yet it has been held

that whoever performs these duties acts for the com-

pany, and his negligence is that of the company.

In the case of the Union Pacific Railway Co. vs. Dan-

iels, 152 U. S. 684, a wheel of one of the Union Pacific

Railway Company's freight-cp.rs, at its station known as

Green River, was out of repair. The allegations in

the complaint were that the defect in the wheel, which

was a crack, could have been discovered by proper in-

spection at that station, which was an inspecting sta-

tion. It could not be contended that every master, as

with a personal sight and touch, could examine every
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car and car-wheel at such a station as Green River, in

so long a line as that of the Union Pacific Railroad. It

is evident that such a service must be performed by an

employe, skilled in such matters. The Union Pacific

Ry. Co. was held liable in the above case, and the Su-

preme Court sustained the judgment, on the ground

that it was the dul}' of the railroad company to provide

and maintain suitable appliances for the use of its em-

ployees.

In the case of Northern Pacific R. Co. v. Charless, 51

Fed. Rep. 562, the Circuit Court of Appeals, for the

Ninth Circuit, held that under certain circumstances,

a telegraph operator was not a fellow-servant of a sec-

tion-hand injured while upon a hand-car of the company

going to his work, on account of a collision with a train

of plaintiffs in error. In that case, the complaint, among

other matters, set forth

:

"That at said date (28th of Aug., 1886), defendant

" had in its empl >y at Cheney a telegraph operator,

" whose duty it was to know the time of passing trains

" over defendants' road, in the vicinity of Cheney, and

" the times of their arrival and departure therefrom,

" and to inform defendants' servants and employees

" where safety and welfare might be endangered there-

*' by of the times of the running of such trains The

" complaint was demurred to. and the point as to the

" position of the telegraph operator in giving notice

" to employees, came up for consideration, and the

'' Court said:

" We are aware that there are decisions holding that a

" telegraph operator does not occupy the position of a
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" train dispatcher merely because he transmits or dehvers

" the orders of the movement of the trains, and that his

" neo'hofence cannot be said to be the neo-hojence of the

" company, but it is not necessary in this connection to

" determine the actual duty or responsibility of a tele-

" graph operator. All this is covered in the present case

" by the allegations of the complaint, and upon the ques-

" tion involved in the demurrer these allegations must be

" accepted as true. The point is, that the duty of keep-

" ing the employees on the section informed as to the

" movement of trains over that section was a positive duty

" devolved upon the company, and where injuries are sus-

" tained by reason of negligence in the performance of

" that duty, the company is liable."

This decision is centraling upon this Court. It would

seem that in principle it decided the case at bar. If it

was the duty of the railroad company to give notice of a

temporary change in a time table, that was its duty as

much as it was the duty to give notice to section hands

in the last named case of the running of trains. In this

case, it is apparent that the Court held to the view that

any positive duty of the master could not be delegated to

a fellow-servant of those operating trains so as to escape

liability for his negligence. Of course the master m all

cases is only required to exercise reasonable care, depend-

ing always upon the circumstances of the case presented

in performing those duties the law assigns him. But when

he assigns his duties to another, that person acts for him

as his agent, his representative, and he must be held re-

sponsible for his negligence.

Under this rule, the telegraphic operator Stuerer, at

Dillon, must be considered as representing the company
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in the duty assigned him, of giving notice of the tem-

porary change of the time table, or in transmitting the

notice intrusted to him, to dehver to the conductor of

train No. 5 of the change in the time table. In doing

this duty, he was not a fellow-servant of those operating

the road, but a personal representative of the company,

for whose negligence the company was responsible.

The motion for a new trial is therefore denied.

And thereafter, to wit, on the 28 th day of September,

1895, an assignment of errors and prayer for reversal was

filed herein, which said assignment of errors and prayer

for reversal is in the words and figures following, to wit

:

In the United States Circuit Court, Ninth Circuit, in and

for the District of Montana.

Hattie Frost, Aministratrix of the

Estate of James W. Frost (De-

ceased),

Plaintiff,

vs.

Utah and Northern Railway Com-

pany, Oregon Short Line and Utah

Northern Railway Company, and

George Stuerer,

Defendants.

Assignment of Errors and Prayer for Reversal.

The defendant herein, the Oregon Short Line and

Utah Northern Railway Company, prays a reversal of

the judgment entered in the above-entitled case in favor
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of tlie plaintiff and against the defendant, and as ground

for reversal, sets forth and relies upon the following-

assignment of errors, to wit

:

FIRST.

That the Court erred in refusing to give to the jury

the instruction requested by the defendant, directing the

jury to return a verdict for the defendant, which instruc-

tion was in the words and figures following, to wit

:

" In a case of this kind, in order to hold the railway

company liable, it is not sufficient to show that the de-

ceased met his death while in the discharge of the duties

of his employment without his fault. The plaintiff, in

order to recover must go further and show that there is

a lack of personal duty, or positive wrong on the part of

the company, or the person representing the company,

which was the direct cause of the death.

The company would only be liable in this case through

some negligence justly attributable to it, and that negli-

gence could only arise either through a failure to per-

form a personal duty owing to the deceased, or by an

act amounting to a positive wrong toward him.

From the testimony, it is evident that the persons

representing the company, was the Superintendent

through the train dispatcher. The company had dele-

gated to him full power and authority in the matter

of the movement of trains. For any neglect of duty on his

part, or for any positive wrong committed by him, result-

ing in injury to any employe under him, the company

might be responsible. It is clear from the testimony that

the engineers, conductors, operators, and all those directly

.engaged in the movement of trains, were, while so en-
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gaged, under the immediate control of the dispatcher,

and as to them, he was in effect the company, and it

would be liable for any negligence of his resulting in

injury to an employe under liim.

There is no contention here, however, that the acci-

dent resulting in the death of Frost, was the result of

any negligence on the part of the train dispatcher ; on

the other hand, it is evident, from the pleadings and

proofs, that the accident was the result primarily of the

negligence of the defendant, Stuerer, the operator at

Dillon Station.

There is some testimony tending to show that Albert

Jones, the engineer of train No. 32, was guilty of negli-

gence contributing to the accident; in other words, that

the accident could not have happened but for his negli-

gence, notwithstanding the negligence of the operator.

If this is true, then there can be no recover}'' in this case,

because Jones was a fellow-servant of the said Frost, and

his negligence, as well as the negligence of the defendant

Stuerer, was incident to his employment and assumed

by liim.

But the primary cause of the accident was the negli-

gence of the defendant Stuerer. This is not disputed, and

it is contended that he was a fellow-servant.

From the testimony, as to the duties of the operator,

the grade, rank, and nature of his employment, and which

is in no way disputed, it is evident that he was a fellow-

servant of Frost.

The testimony clearly establishes the fact that the said

Stuerer was employed to attend to the telegraphing at

the Station of Dillon, which included the receiving and

deliverino- of orders affectino- the movement of trains. It
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was his duty, upon the receipt of any such order, to im-

mediately display the proper signal, and, upon the arrival

of the train, to notify the conductor and engineer of the

receipt of the order. It was also his duty to attend to

the delivery and receipt of mails, and to assist in unload-

ing and loading baggage. In order that all passenger

trains might be operated with convenience and dispatch,

it was necessary that somebody be on hand at the stations

upon their arrival, to attend to this duty. This was

Stuerer's duty, in addition to attending to the signals,

and taking orders and delivering them to the conductor

and engineer. From this it is clear that it was the duty

of the said Stuerer to act in conjunction with the con-

ductor and engineer in the proper movement of trains,

and especially of passenger trains, such as was this train

No. 5, upon which the said Frost was employed. In

fact, his assistance and proper discharge of his duties

were essential to the safe and proper movements of this

train. In no sense was he the superior of Frost, with

authority to control him or his engine.

Being a fellow-servant, and engaged in the same

common employment, his negligence in failing to de-

liver the order of the train dispatcher, this causing the

accident, was negligence for which the railway company

could not be liable, in the absence, as exists here, of any

testimony tending to show that the operator was in-

competent, and that the company was negligent in re-

taining him in its service.

You are therefore directed to return a verdict for the

defendants, the railway companies."
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SECOXD.

That the Court erred in refusing to give to the jury

the instruction requested by the defendant, directing

tlie jury to return a verdict for nominal damages only,

as marked in the record as Defendant's Request No. 1,

which instruction was in the words following, to wit:

" Defendants' Request No. 1.

" You are instructed that this is an action for dam-

ages sustained by reason of the death of James W. Frost,

alleged to have been caused by the wrongful acts of the

defendants; and, in order to justify a recovery for spe-

cific damages, it is incumbent upon the plaintiff that

she shall prove, by competent evidence, that the

estate of said deceased, or his next of kin, have suffered

some damage by reason of his death, capable of esti-

mation or computation in money; and, in order to jus-

tify such verdict for specific damages, the evidence

for the plaintiff must afford a basis from which

the jury can calculate or compute the same. In this

case, the plaintiff has failed to furnish sufficient evi-

dence affording such basis for calculation of specific

damages, and, under the testimony, she would not be

entitled in any event to more than nominal damages.

Yon are therefore instructed, that if the plaintiff is

entitled to recover at all, you will find a verdict for her

in the sum of one dollar."

THIRD.

The Court erred in refusing to give to the jury the

instruction requested by the defendant, as marked in
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the record as Defendants' Request No. 2, which instruc-

tion was in the words following, to wit:

Defendants' Request No. 2.

" As to whether the plaintiff is entitled to recover in

this action, you will take into consideration the cause of

the acccident resulting in the death of the said Frost, for

the plaintiff will not be entitled to recover at all, unless

you believe, from the evidence, that the defendant railroad

company was guilty of some act of negligence in the dis-

charge of its duty toward the said Frost, which directly

or approximately contributed to his injury and death. If

you believe, from the evidence, that the accident, resulting

in the death of the said Frost, was the result solely of

the negligence of the operator, George Stuerer, or of the

engineer, Albert Jones, then you are instructed that

these two persons, being fellow-servants of the said Fr jst,

the plaintiff cannot recover at all."

FOURTH.

That the Court erred in refusing to give to the jury

the instruction requested by the defendant, as marked in

the record as Defendants' Request No. 3, which instruc-

tion was in the words and figures following, to wit

:

Defendants' Request No. 3.

''You are instructed that if you believe, from the testi-

mony, that the accident complained of, resulting in the

death of the said Frost, was occasioned either by the neg-

ligence of the said defendant Steurer, or of the said Albert

Jones, the engineer of train No, 32, or by their combined

negligence, or if you believe that the accident could have
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been avoided by the exercise of ordinary care on the part

of either of them, then plaintiff cannot recover, and you

should return a verdict for the defendants."

FIFTH.

That the Court erred in giving to the jury, upon its

own motion, the charge and instruction defining the lia-

bility of the defendant for the acts of negligence of the

telegraph operator, as found in said charge, beginning on

line No. 37 and ending with line 49 of the charge of the

Court, for the reason that the same is against law. That

the said charge was in words as follows, to wit

:

" As you have heard me state, in deciding the mo-

tion in this case, the railroad company, in changing the

time of the running of trains, was required to notify

the engineer and the conductor of the railroad train,

that the time had been changed, and if they failed to do

so, that was negligence upon their part. If they in-

trusted—the railroad company intrusted.—to anyone else

to give that notice, and that person, through negligence

on his part, failed to give that notice, why then, the

company was liable for that negligence. It was the

duty of the company to give that notice, and if it intrusted

that duty to the telegraph operator, the acts of that

telegraph operator were the acts of the company. If he

was negligent in this matter that was the negligence of

the company."

SIXTH.

That the Court erred in giving to the jury, upon its

own motion, the charge and instruction defining the lia-

bility of the defendant for the negligence of Albert
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Jones, beginning on line 56 and ending with line 69 of

the charge of the Court, for the reas n that the same

is contrary to law, which charge and instruction was in

the words following, to wit:

' If the killing was the actual negligence of Jones

and not the negligence of the telegraph operator, then

the company would not be liable. The only evidence

there is here upon the negligence of Jones, is that he

might have seen that train and could have stopped his

own train, and given the signal to the other train, and

the other train could have known there was a train on

the road coming in that direction. There is no evi-

dence here that he did see the approaching train, but

only that he might have seen it if he had looked. I do

not know that there is any testimony that shows that it

was his duty to have examined the whole track before

him as far as he could see. but it may have been his

duty to d ) so; but the question arises, was his conduct

the occasion of the death of this party, or was the con-

duct of the telegraph operator."

SEVENTH.

That the Court erred in giving to the jury, upon its

own motion, the charge and instruction further defining

the liability of the said defendant for the negligence of

the said Albert Jones, commencing on line 80 and con-

tinuino- to the close of said charge of the Court, for the

reason that the same is contrary to law, which charge

was in the words as follows, to wit :

" As to the neo'liaence of Jones, the engjineer of train

No. 32, it appears by the testimony, that he could have

seen the other train if he had looked. Whether he did



Hattie Frost, Administratrix, Etc. 115

look or not, does not appear in evidence. What he did

do in relation to the matter does not appear in evidence.

It does not really appear in evidence that it was part of

his duty to look half a mile ahead on the track, to see

whether there was anything there."

SHKOPSHIRE & BURLEIGH,
Attorneys for Defendant.

[Endorsed]: No. 1. In the United States Circuit Court,

Ninth Circuit, in and for the District of Montana.

Hattie Frost, Administratrix of the Estate of James W.

Frost (Deceased), Plaintiff, vs. Oregon Short Line & Utah

Northern Railway Co., et al., Defendants. Assignment

of Errors and Prayer for Reversal. Filed Sept. 28th,

1895. Geo. W. Sproule, Clerk.

And thereafter, to wit : on the 28th day of Septem-

ber, 1895, a petition for writ of error was filed herein,

which said petition for writ of error is in the words and

figures following, to wit

:

In the Circuit Court, Ninth Circuit, District of Montana.

Hattie Frost, Administratrix of

the Estate of James W. Frost

, (Deceased),

vs.

Utah and Northern Railway Com-

pany, Oregon Short Line and

Utah Northern Railway Com-

pany, AND George Stuerer.

>
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Petition for Writ of Error and Order Allowing

Same.

To the Honorable Judgjes of said Court

:

Come now your petitioners, the Utah and Northern

Railway Company and the Oregon Short Line and Utah

Northern Railway Company and represents to your

honors, that, in the record and proceedings, as well also

in the rendition of the judgment in a suit wherein one

Hattie Frost, administratrix of the estate of James Frost,

deceased, was plaintiff, and your petitioners herein were

defendants, tried in said Court, at the February Term,

1895, and in which judgment was rendered against your

petitioners on the 20th day of March, 1895, manifest

error has intervened to the great damage of your peti-

tioners aforesaid.

Wherefore, your petitioners pray for the allowance of a

writ of error and such other process as may cause the

same to be corrected by the Circuit Court of Appeals for

the said Circuit.

SHROPSHIRE & BURLEIGH,
Attys. for Petitioners.

The writ of error prayed for in the foregoing petition is

hereby allowed this 28th day of Sept., 1895.

HIRAM KNOWLES,
Judore.

[Endorsed]; No. 1. In the Circuit Court, Ninth

Circuit, in and for the District of Montana. Hattie Frost,

admmistratrix of the estate of James W. Frost (deceased),

plaintiff, v. Oregon Short Line and Utah Northern Rail-
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way Co. et al, defendants. Petition for writ of error.

Filed Sept. 28, 1895. Geo. W. Sproule, Clerk.

No. I.

And thereafter, to wit : on the 28th day of September,

1895, the following further proceedings were had and

entered of record herein, which are in the words and fig-

ures following, to wit

:

September Term, a.d. 1895, Saturday, the 28th day of

September, a.d. 1895. 21st day of said Term.

Hattie Frost, Administratrix of

the Estate of James W. Frost

(Dee'd),

Plpintiff,

vs.

Utah and Northern Railway

Company, Oregon Short Line

AND Utah Northern Railway

Company, and George Stuerer,

Defendants.

Order Fixing Bond.

Upon filing assignment of errors and petition for writ

of error herein, and upon motion of counsel for defendant,

writ of error allowed ; and thereupon it is ordered that

bond on stay of execution be fixed in the sum of twenty

thousand dollars, and that bond for costs herein be fixed

in the sum of three hundred dollars.

And thereafter, to wit : on the 7th day of October,

1895, an undertaking on appeal was filed herein, which
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said undertaking on appeal is in the words and figures

following, to wit

:

l7i the United States Circuit Court, Ninth Circuit, in

and for the District of Montana.

Hattie Frost, Administratrix of the

Estate of James W. Frost (De-

ceased),

Plaintiff,

vs.

Utah and Northern Railway Com-

pany, Oregon Short Line and Utah

Northern Railway Company, and

George Stuerer,

Defendants.

Bond on Writ of Error.

Know all Men by These Presents : That Alex. J.

Johnston and Robert K. Marshal, sureties for and on

behalf of the Oregon Short Line and Utah Northern

Railway Company, as principal, are held and firmly

bound unto Hattie Frost, administratrix of the estate of

James W. Frost (deceased), in the full sum of three

hundred dollars to be paid to the said Hattie Frost,

her executors, administrators and assigns, to the payment

of which, well and truly to be made, we bind ourselves,

our heirs, executors, administrators and assigns, jointly

and severally and firmly by these presents.

Signed this 2d day of Oct., 1895.

The condition of the above obligation is such: That

whereas, lately in the case in the United States Circuit
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Court for the District of Montana, at law, pending be-

tween the said Hattie Frost, administratrix as aforesaid,

as plaintiff, and the Oregon Short Line and Utah

Northern Railway Company, as defendant, a judgment

was rendered against the said Oregon Short Line and

Utah Northern Railway Company, and the said Oregon

Short Line and Utah Northern Railway Company hav-

ing obtained a writ of error thereto, and filed a copy

thereof in the office of the Clerk of this Court to reverse

the said judgment in the aforesaid case, and a citation

directed to the said Hattie Frost, citing and admonish-

ing her to be and appear at the Circuit Court of Ap-

peals for the Ninth Circuit, to be holden at the • ity of

San Francisco, in the State of California on the

day of , 189 .

Now, the condition of the above obligation is such

that if the said Oregon Short Line and Utah Northern

Railway Company shall prosecute said writ of error to

effect and pay all costs, including just damages for

delay, if it fails to make good its plea against the said

Hattie Frost, then the above obligation shall be void,

otherwise of full force and effect.

Alex. J. Johnston. (Seal.)

RoBT. K. Mar&hall (Seal.)

State of Montana, )

County of Silver Bow. f

Alex. J. Johnston and Robt. K. Marshall, the sureties

to the foregoing obligation, and whose names are sub-

scribed thereto, being first duly sworn, each for himself,

deposes and says : That he is a resident and freeholder

within the County of Silver Bow, State of Montana, and
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is worth the amount specified in said obhgation, as the

penalty thereof, over and above his just debts and liabil-

ities, exclusive of property exempt from execution by the

laws of Montana.

Alex. J. Johnstoj^. (Seal.)

RoBT. K. Marshall. (Seal.)

Subscribed and sworn to before me this 2nd day of

October, a.d. 1895,

(Seal.) J. K. Heslet,

Notary Public in and for the County of Silver

Bow, State of Montana.

My commission expires Sept. 14, 1898.

Within bond approved this 7th day of October, 1895.

HIRAM KNOWLES,
Judge.

[Endorsed]: No. 1. In the United States Circuit

Court, Ninth Circuit, in and for the District of Montana.

Hattie Frost, Administratrix of the Estate of James W.

Frost (deceased), plaintiff, vs. Oregon Short Line and

Utah Northern Railway Co. et al., defendants. Under-

taking on Appeal, Filed and approved Oct. 7th, 1895.

Geo. W. Sproule, Clerk.

And thereafter, to wit, on the 7th day of Oct., 1895, a

writ of error was issued herein, which said writ of error

is hereto attached.
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Writ of Error.

United States of America }-ss.

The President of the United States of America, to

the Judges of the Circuit Court of the United

States, for the Ninth Circuit, District of Mon-

tana, Gi-reeting:

Because in the record and proceedings, and also in

the rendition of the judgment and of a plea which is

in the said Circuit Court, before you, between Hattie

Frost, administratrix of the estate of James W. Frost,

deceased, plaintiff, defendant in error, and The Oregon

Short Line and Utah Northern Railway Company is

defendant and plaintiff' in error, a manifest error hath

happened, to the great damage of the said Oregon Short

Line and Utah Northern Railway Company, as by its

complaint appears, and it being fit that the error, if an}^

there hath been, should be duly corrected, and full

and speedy justice done to the parties aforesaid in this

behalf, you are hereby commanded, if judgment be

therein given, that then, under your seal, distinctly and

openly, you send the record and proceedings aforesaid,

with all things concerning the same, to the United

States Circuit Court of Appeals for the Ninth Circuit,

together with this writ, so that 3^011 have the same at

the City of San Francisco, State of California, thirty

days from the date hereof in the said United States

Circuit Court of Appeals, Ninth Circuit, to be there

and then held, that the record and proceedings afore-

said be inspected, the said United States Circuit 'Jourt

of Appeals, Ninth Circuit, may cause further to be done
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therein to correct that error, what of right and accord-

ing to the Law and custom of the United States shouUl

be done.

Witness, the Hon. Melville W. Fuller, Chief Justice

of the Supreme Court of the United States, this 7th

day of October, in the year of Lord one thousand eiglit

hundred and ninety-five, and of the Lidependence of

the United States the one hundred and twentieth.

Geo. W. Sproule,

Clerk.

The above writ of error is hereby allowed.

HIRAM KNOWLES,
U. S. Dist. Judge.

[Endorsed]: Service of the within writ acknowl-

edged by copy, this 9th day of October, 1895.

F T. M' BRIDE,

Attorney for Defendant in Error.

The answer of the Judges of the Circuit Court of

the United States, for the Ninth Judicial Circuit, for

the District of Montana:

The record and all proceedings of the plaintiff wherein

mention is within made, with all things touching the

same, we certify, under the seal of our said Court to

the United States Circuit Court of Appeals, for the

Ninth Circuit, within mentioned, at the day and place

within contained, in a certain schedule to this writ an-

nexed, as within we are commanded by the Court.

By the Court.

(Seal.) Geo, W. Sproule,

Clerk.
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Filed October Tth, 1895. Geo W. Sproule, Clerk.

Copy deposited for the defendctnt in error in Clerk's

office, U. S. District of Montana, So. Div.

And on the said Tth day of October, a.d. 1895, a cita-

tion was issued herein, which said citation is hereto at-

tached:

Citation.

United States of America \- ss.

To Hattie Frost, Administratrix of the Estate of James

W. Frost, Deceased, G-reeting:

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals for

the Ninth Circuit, to be held at the City of San Fran-

cisco, in the State of California, thirty days from the

date hereof, pursuant to a Writ of Error filed in the

Clerk's office of the Circuit Court of the United States,

for the District of Montana, Southern Division, wherein

the Oregon Short Line and Utah Northern Railway

Company is plaintiff in error and you are defendant in er-

ror, to show cause, if any there be, why the judgment in

the said cause mentioned, should not be corrected, and

speedy justice should not be done to the parties in that

behalf.

Witness, the Honorable Hira.m Knowles, United States

District Judge for the District of Montana, this 7th day

of October, a.d. 1895, and of the Independence of the

United States, the one hundred and twentieth.

HIRAM KNOWLES,
U. S. Dist. Judge.
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[Endorsed]: Service of the within citation acknowl-

edged by copy, this 9 day of October, 1895. F. T.

McBride, Atty. for Defendant in Error. Citation.

Filed October 10, 1895. Geo. W. Sp^oule, Clerk.

Certificate of Clerk to Transcript.

United States of America, \

District of Montana. j

Circuit Court of the United States, Ninth Circuit, District

of Montana.

I, George W. Sproule, Clerk of said Circuit Court, do

hereby certify and return to the Honorable the United

States Circuit Court of Appeals for the Ninth Circuit,

that the foregoing volume consisting of 97 pages num-

bered consecutively from 1 to 97 inclusive, is a true and

complete transcript of the records, process, pleadings,

orders, judgment and other proceedings in said cause and

of the whole thereof, as appear from the original records

and files of said Court ; and I do further certify and re-

turn that I have annexed to said transcript and included

within said paging the original citation with the proof of

service thereof, as also the writ of error with return

thereof.

In witness whereof, I have hereunto set my hand and

affixed the seal of said Court, at Helena, in the District of

Montana, this 1st day of November, in the year of our

Lord one thousand eight hundred and ninety-five, and of

the independence of the United States the one hundred

and twentieth.

(Seal) Geo. W. Sproule, Clerk.
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Certificate of Clerk to Cost of Transcript.

United States of America.
)

District of Montana.
f

^^•

I, Geo. W. Sproule, Clerk of the United States Circuit
Court for the District of Montana, hereby certify that
the costs of writ of error herein and transcript of record
is the sum of $68.30^ and that the same has been paid.

Attest my hand and seal of Court, this 1st day of No-
vember, 1895.

(^^''^)- Geo. W. Sproule, Clerk.

[Endorsed]: Xo. 267. United States Circuit Court
of Appeals, for Ihe Ninth Circuit Oregon Short Line
and Utah Northern Railway Company, Plaintiff in
Error, vs. Hattie Frost, Executrix, etc. Transcript of
Kecord. Error to C. S. Circuit Court, District of
Montana. Filed Xoveuiber 5. 1895.

F. D. MONCKTON,

Clerk.




